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THE CRIMES ON THE BOOKS AND 
COMMITTEE JURISDICTION 


FRIDAY, JULY 25, 2014 

House of Representatives 
Over-Criminalization Task Force of 2014 
Committee on the Judiciary 
Washington, DC. 


The Task Force met, pursuant to call, at 10:20 a.m., in room 
2237, Rayburn House Office Building, the Honorable F. James Sen- 
senbrenner, Jr. (Chairman of the Task Force) presiding. 

Present: Representatives Sensenbrenner, Bachus, Holding, Con- 
yers, Scott, Johnson, and Jeffries. 

Staff Present: (Majority) Brian Northcutt, Counsel; Robert 
Parmiter, Counsel; Alicia Church, Clerk; (Minority) Ron LeGrand, 
Counsel; Veronica Chen, Counsel; and Veronica Eligan, Profes- 
sional Staff Member. 

Mr. Sensenbrenner. Committee on the Judiciary Over-Crim- 
inalization Task Force will be in order. We have to get this hearing 
in before the votes start between 11:30 and noon. 

Even though it is noticed for 10:30, I think the time for opening 
statements will burn up the time between now and 10:30. So we 
can get to the witnesses. 

I would like to welcome everyone to today’s hearing on the Judi- 
ciary Committee’s Over-criminalization Task Eorce. The tenth and 
final hearing will focus on the abundance of Federal criminal of- 
fenses on the books, and the role of the Judiciary Committee’s ju- 
risdiction, or lack thereof, under House rules plays this issue. 

Over the past year, the Task Force has examined many impor- 
tant topics in this area, gained valuable perspective on the issues 
from a number of highly qualified witnesses, two of which rejoin us 
today for today’s hearing. 

I anticipate that they will be able to provide this body with 
meaningful insight into the subject of today’s hearing, and I appre- 
ciate their continued cooperation in the furtherance of the goals of 
the Task Force. 

Despite the fact that it is generally accepted that the Federal 
Government does not possess a general police power, recent studies 
have concluded that the number of Federal criminal offenses on the 
books has grown from less than 20, which were directly related to 
the operation of the Federal Government in the years following this 
Nation’s founding, to nearly 5,000 today, which cover many types 
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of conduct undoubtedly intended by the framers to be left to the in- 
dividual States. 

At the current rate, the Congress passes an average of over 500 
new crimes every decade. This surge is highlighted by a particu- 
larly telling statistic. Nearly 50 percent of the Federal criminal 
provisions enacted since the Civil War have been enacted since 
1970. 

The sheer number of Federal crimes leads to a number of con- 
cerns, issues of notice and fairness where legal practitioners, not to 
mention the general public, have difficulty in determining if certain 
conduct violates Federal law and, if so, under which statute. 

The disorganization, decentralization and duplicative nature of 
the Federal collection of criminal laws needs to he addressed. I 
have introduced legislation to do just that in the Criminal Code 
Modernization and Simplification Act. 

This bill would cut more than a third of the existing Criminal 
Code, reorganize the code to make it more user friendly, then con- 
solidate criminal offenses from other titles so that Title 18 includes 
all major criminal provisions. 

There are likely a number of reasons for this rapid expansion of 
Federal criminal law, including the fact that many criminal stat- 
utes are drafted hurriedly in response to pressure from the media 
or the public and, as a result, often duplicate offenses already on 
the hooks and omit critical elements, such as a valid mens rea or 
criminal intent. 

Additionally, under the current interpretation of the House 
Rules, it is possible and not uncommon for new criminal legislation 
to make its way to the House floor without ever receiving proper 
scrutiny from the Judiciary Committee. 

This Committee is comprised of lawmakers and professional staff 
with expertise in drafting criminal provisions and the ability to 
avoid redundancy through situational awareness of the entire body 
of Federal criminal law. 

As we move toward wrapping up the business of the Task Force, 
in addition to other potential recommendations, we should consider 
pursuing an amendment to the rules clarifying the jurisdiction of 
the Committee with respect not only to criminal law enforcement, 
but criminalization and criminal offense legislation as well. 

Again, I would like to thank our witnesses for appearing today 
and would also like to thank the Members of the Task Force for 
their service over the past year. In the coming months, I hope we 
can begin to come together to address many of the concerns with 
over-criminalization that have been identified. 

Before introducing Mr. Scott for his opening statement, I would 
like to ask unanimous consent to include for the record a memo- 
randum dated July 21, 2014, from the Office of the House Parlia- 
mentarian, and a CRS report entitled “Subject: Updated Criminal 
Offenses Enacted From 2008-2013,” dated July 7, 2014, into the 
record. And without objection, it is so ordered. 

[The information referred to follows:] 



3 


Thomas J. Wickham, Jr, 
Parliamentarian 


H-209 The Capitol 
(202) 225--7373 


€)f(ue of dje ^artiamtntarian 

?^ou0e ot l^cprcssentatibess 

WaafimBtoii, 5BC 20515-67^^1 

Memorandum 

To; Over-Criminalization Task Force of the Committee on the Judiciary 
From: Office of the Parliamentarian 
Date: July 21, 2014 

The Over-Criminalization Task Force of the Committee on the Judiciary is tasked with 
assessing the current federal criminal statutes and making recommendations for 
improvements. One of its areas of study is legislative jurisdiction in the House over 
proposals addressing federal criminal law. This memo provides guidance on the rules 
of the House and precedents in this area. 

Rule X- the jurisdictional statement of the Committee on the Judiciary 

The Parliamentarian, acting as the Speaker’s agent, refers bills and other matters upon 
their introduction to committees pursuant to the Jurisdiction of each committee as 
defined by rule X, taking into account any relevant precedents. Rule XII guides the 
Speaker in the type and timing of a referral. 

The jurisdiction of each of the 20 standing committees of the House is set out in rule X 
of the rules of the House. The jurisdictional statement of the Committee on the 
Judiciary is found in clause 1 (I) of rule X. The referral of measures on the subject of 
criminalization is based on clause 1{l){1) addressing, “The judiciary and judicial 
proceedings, civil and criminal,” and clause 1(l)(7), addressing “Criminal law 
enforcement,” 

The jurisdictional statement regarding "The judiciary and judicial proceedings, civil and 
criminal" has been in place since the creation of the Committee on the Judiciary in 
1813. That statement has been interpreted to apply to matters “touching judicial 
proceedings." Hinds, vol. 4, sec. 4054. 

The jurisdictional statement regarding “Criminal law enforcement" was added in the 
109"' Congress (sec. 2(a)(2), H. Res. 5, Jan. 4, 2005). This statement has been 
interpreted by the Office of the Parliamentarian as a codification of the committee’s 
existing de facto jurisdiction over legislation addressing law enforcement powers, 
consistent with the absence of legislative history supplying any other meaning (Cong, 
Rec. Jan 4, 2005). This area of the committee's jurisdiction is often manifested in 
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measures addressing police powers, such as executing warrants and making arrests. 
The Office of the Parliamentarian has not noted a change in the body of precedents 
surrounding criminalization as a result of the addition of “Criminal law enforcement" to 
clause (1){l)(7) of ruleX. 

Title 18 - the Criminal Code 

The organization of the United States Code permeates many aspects of the legislative 
process. The Office of the Law Revision Counsel organizes the general and permanent 
laws of the United States in its compilation, restatement, and revision of the United 
States Code. In turn, the Office of the Legislative Counsel employs its framework in the 
drafting of bills and the Office of the Parliamentarian considers it when advising on 
jurisdictional matters. The organizational structure of the Code promotes consistency 
and predictability throughout the legislative process. 

The structure of the Code, specifically the placement of the criminal code in title 1 8, has 
resulted in a consistent pattern of referrals of measures addressing criminalization 
within that title to the Committee on the Judiciary. Past referrals of measures 
criminalizing action within title 18 span many subjects that would otherwise fall within 
the subject-matter jurisdiction of other committees. For example, in the 1 1 3* Congress 
the Committee on the Judiciary received a referral for a measure amending title 18 to 
criminalize the counterfeiting or selling of Presidential inauguration tickets (H.R. 336) 
and a measure amending title 1 8 criminalizing the importation or exportation of mussels 
of a certain genus (H.R. 1823). Those measures were referred solely to the Committee 
on the Judiciary despite the fact that other committees otherwise would have jurisdiction 
over the subjects of inaugurations and invasive species. Past efforts by other 
committees to obtain additional or sequential referrals of criminalization measures within 
the confines of title 18 have not been successful absent a showing that the measure 
also contained a non-criminal aspect. 

As a general matter, the non-criminal regulation of behavior does not fall within the 
jurisdiction of the Committee on the Judiciary. If a measure creates a new criminal 
penalty or modifies an existing criminal penalty within a larger regulatory initiative 
outside the confines of title 18, the Committee on the Judiciary may still obtain a referral 
for that direct address of criminalization. A more complex situation occurs when a 
measure subjects new or different conduct to regulation and that conduct is criminalized 
through the separate operation of an existing criminal penalty - resulting in 
criminalization without a textual address of the criminal penalty by the measure. 
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Referral Patterns 


The issue presented by indirect criminalization can be found in examples spanning 
many different subject matters. One illustration is in the referrals of the Lacey Act, a 
frequently amended statute that regulates the trafficking offish, wildlife, and plants. The 
Lacey Act is compiled in both title 16 and title 18 of the United States Code. In the case 
of H R. 3049 of the 109“' Congress (regulating the trafficking in Asian carp), the bill 
amended 18 U.S.C. 42 and addressed criminalization. Accordingly, it was referred to 
the Committee on the Judiciary. In contrast, H.R, 1497 of the 110®' Congress 
(regulating plants harvested outside the United States) amended various regulatory 
sections of the Lacey Act Amendments of 1 981 that have been compiled in title 1 6 of 
the United States Code. The bill extended the Lacey Act’s coverage to plants harvested 
outside the United States and any address of criminalization was indirect. Accordingly, 
it was referred to the Committee on Natural Resources. 

A more recent example is found in the animal welfare area. H.R. 2492 of the 1 12"’ 
Congress addressed attendance at animal fighting events through amendments to the 
Animal Welfare Act - compiled in title 7 of the United States Code - and to title 1 8. The 
bill was referred to both the Committee on Agriculture and the Committee on the 
Judiciary. Parts of the contents of this bill were later included in a larger measure in the 
1 1 3'" Congress - H.R. 2642, the Federal Agriculture Reform and Risk Management Act 
of 2013 (section 11311). The provision addressed a type of animal fighting to be 
covered by the Animal Welfare Act, but did not amend the existing criminal penalty in 
the Animal Welfare Act and did not touch title 18. The Parliamentarian advised that a 
referral to the Committee on the Judiciary was not consistent with past precedent. 
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Congressional 
Research Service 

Informing the legislative debate since 1914 


MEMORANDUM July 7, 2014 

To: Crime, Terrorism. Homeland Security & Investigations Subcommittee (H, Judiciary) 

Attention: Ms. Caroline Lynch 

From: Alison M, Smith, Legislative Attorney, x76054 

Richard M. Tliompson 11, Legislative Attorney, x78449 

Subject: Updated Criminal Offenses Enacted from 2008 - 2013 


This memorandum provides an examination of new offenses added to the United States Code from 2008 
to 2013. Four hundred and three (403) offenses were added during tliis period.^ 

This infonnation was compiled by searching the LcxisNc.xis IJnUed Stales Code Semce database using 
the following search strategy: histor>'(2008 or 2009 or 2010 or 2011 or 2012 or 2013) and text(prison! or 
imprison! or fine! or felony or misdemeanor or (knowing! or willful! w/5 violat!)). Please note, our 
research was limited in several ways, first, while we have made an effort to make tlie provided 
information fiilly inclusive, there is the possibility that some relevant statutes were not identified using 
our search tenns. For example, our search may not include statutes that might reference anotlier statute 
that details the penalty for a particular crime or statutes that might not explicitly give a penalty. Second, 
we did not run searches in other versions of tlie Code to catch potential database irregularities. Tliird, we 
did not search the Code of Federal Regidatiom to identify’ regulatory crimes. Finally, w’e did not attempt 
to identify crimes that may have been enacted and eliminated during the time frame searched. 


The following parameters were used in determining a new offense; 

• New class of victims 

• New mean s of com m itti ng cri me 

• New jurisdiction 

• New attempts 

• New conspiracy witli no overt act requirement 

Excluded items include: 

• Amendmeuts to Federal Rules of Evidence 

• Amendments to Federal Rules of Criminal Procedure 

• Uniform Code of Militaiy Justice 

• Tribal or territorial codes 


‘ See attached table for year-by-year breakdown. 


Cangres.s!ona! R.eseaj'ch Service 


1-5100 I wvvA'.rrs.gov 
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• Code of Federal Regulations 

• New laws tliat simpK increase the penalties for existing crimes 


Below, please find a list of the U.S. Code citation; for each statute we identified along with the number of 
added crimes and a brief description of the crimes. 

Please note that the research in this memorandum may be used to respond to future congressional 
requests; in an}’ case, tlie confidentiality of your request will be maintained. 

7 U.S.C. § 13-1; Agriculture - Commodity Exchanges 

a. 1 new^ crime 

b. Criminalizes dealings in motion picture box office rcccipts 

16 U.S.C. § 470aaa-5: Removing, exchanging, or selling paleontological resource located on federal lands 

a. 7 new crimes 

b. Criminalizes (1) excavating or removing paleontological resource (+ attempt); (2) exchange of 
paleontological resource {+ attempt); (3) selling or purchasing paleontological resource (+ 
attempt); and (4) false labeling of paleontological resource 

18 U.S.C. § 39A; Aiming a laser pointer at an aircraft 

a. 1 new^ crime 

b. Criminalizes aiming the beam of a laser pointer at an aircraft 
18 U.S.C. § 42: hnportation or shipment of injurious mammals 

a. 1 new crime (new- fish banned) 

b. Criminalizes importation of specified mammals, birds, fish, etc. 

18 U.S.C. § 48: Animal caish videos 

a. 1 new crime (video distributed interstate) 

b, Criminalizes creating an animal crush video distributed interstate 

18 U.S.C. § 1 13: Assaults within maritime and territorial jurisdiction 

a. 1 new- crime 

b. Criminalizes assault of a spouse, intimate partner, or dating partner by strangulation 
18 U.S.C. § 116: Female genital mutilation 

a. 2 new crimes (transportation + attempt) 

b. Criminalizes transportation of a person from the U.S and its territories in foreign commerce for 
purposes of committing mutilation 

18 U.S.C. § 119: Protection of individuals perfomiing certain official duties 

a. 2 new^ crimes 

b. Criminalizes disclosure of personal infomiation relating to federal employees, w'imesses, 
informants, and others with intent to threaten 

c. Criminalizes disclosure of such personal infomiation with intent and knowledge that it will be 
used for unlaw ful act 

1 8 U.S.C. § 227: Wrongfully influencing a private entity’s employment decision by a Member of 
Congress or an officer or employee of the legislative or executive branch 
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a. 1 new crime (adds any executiw branch employee) 

b. Criminalizes taking, withholding, offering or threatening to withhold or take an official act in 
order to influence 

1 8 U S-C- § 249: Hate crime acts 

a. 11 new crimes (2 attempts) 

b. Criminalizes causing bodily injuiy' to any person using specified items because of an individual's 
actual or perceived race, color, religion, or national origin (+ attempt) 

c. Criminalizes, under specified circumstances, causing bodily injury to an> person using 
enumerated items because of an individual's actual or perceived religion, national origin, gender, 
sexual orientation, gender identity, or disability (+ attempt) 

18 U.S.C. § 351: Congressional, cabinet, and Supreme Court assassination, kidnapping, and assault: 

penalties 

a. 14 new crimes (2 new protected officers; National Intelligence Director and Principal Deputy 
Director) 

b. Criminalizes (1) assassination (+ attempt and conspiracy), (2) kidnapping (+ attempt and 
conspiracy), and (3) assault 

18 u s e. ^ 555: Border tunnels and passages 

a. 6 new crimes (added attempt and conspiracy for 3 substantive offenses) 

b. Criminalizes attempts or conspiracies regarding (1) construction, (2) financing the construction 
of, or (3) use of a tiuuiel or passage to engage in prohibited acts 

18 U.S.C. § 670: Tlieft of medical products 

a. 1 5 new crimes (5 substantive plus attempt and conspiracy for each) 

b, Criminalizes certain conduct concerning a pre-retail medical product ((1) stealing. (2) altering 
labeling, (3) receipt of stolen products, (4) acquiring stolen product with intent to defraud, or (5) 
distributing stolen product with intent to defraud) 

18 U.S.C. § 930: Possession of firearms ajid dangerous weapons in Federal facilities 

a. 3 new crimes (dangerous weapon) (1 attempt) 

b. Criminalizes possession or attempt to possess a fireann or other dangerous weapon in a Federal 
court facility' 

18 U.S.C. § 1014; Loan and credit applications generally; renewals and discounts; crop insurance 

a. i new crime (new victim: mortgage lending businesses) 

b. Criminalizes making any false statement or report to enumerated entities 

18 U.S.C. § 1030: Fraud and related activity in connection widi computers 

a. 10 new crimes (2 substantive offenses (+ 2 attempt): 6 new conspiracy offenses) 

b. Hacking a protected computer (i.c.. one used in or affecting interstate commerce) (expands 
coverage + attempt) 

c. Damage of protected computer (more inclusive definitions of loss and damage) (+ attempt) 

d. Conspiracy to commit section's substantive offenses 

(1) espionage 

(2) hacking and acquiring information 

(3) simple hacking 

(4) fraud 

(5) damage 
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(6) trafficking in access 

(7) extortion 

18 U .S.C. § 1031: Major fraud against the Uiiited States 

a. 4 new crimes (expands 2 procurement fraud offenses to fraud related to U S. grants, loans, 
guarantees, insurance and the like plus 1 attempt for each) 

b. Criminalizes (1) defrauding or (2) obtaining money by felse pretenses in relation to any form of 
federal largess 

1 8 U S-C- § 1032: Concealment of assets from conservator, receiver, or liquidating agent 

a. 2 new crimes (new victim (financial institutions)) 

b. Criminalizes concealing or endeavoring to conceal an asset or property from enumerated entities 
acting as conservators or receivers 

18 use. $ 1040: fraud in connection witli major disaster or emergency benefits 

a. 9 new crimes (3 jurisdictional bases. 3 disaster victims) 

b. fraud in connection witli Stafford Act disaster declaration 

(1) authorization or payment of the benefit is in or affects interstate or foreign commerce 

(2) the authorization or payment of the benefit is mailed 

(3) the benefit is a U.S. thing of value 

c. fraud in connection with Stafford Act emergency declaration 

(1) autlioiization or payment of the benefit is in or affects interstate or foreign commerce 

(2) tlie authorization or payment of tlie benefit is mailed 

(3) the benefit is a U.S. thing of value 

d. fraud in connection with U.S, procurement relating to any disaster or emergency declaration 

(1) authorization or payment of the benefit is in or affects interstate or foreign conimcrcc 

(2) the audiorization or payment of the benefit is mailed 

(3) the benefit is a U.S. thing of value 

18 U,S.C.§ 1091: Genocide 

a. 6 new crimes (adds conspiracy for 6 substantive crimes) 

b, Criminalizes enumerative activities intended to destroy, a national, ethnic, racial, or religious 
group 

(1) kills members of die group 

(2) seriously injures members of the group 

(3) pemiaiiently impairs mental capacity of members of the group by dnigs, torture or the 
like 

(4) subjects group to living conditions designed eradicate m whole or part 

(5) imposes birth prevention measures upon the group 

(6) forcibly transfers children out of the group 

18 U.S.C. § 1347: Health care fraud 

a. 4 new crimes (reduced mens rea: 2 substantive wiUi an attempt for each) 

b. Defraud anodier in relation to a health care benefit program (+ attempt) 

c. Obtain property^ by misrepresentation in connection with health care benefit program (+ attempt) 
18 u s e. § 1348: Securities and commodities fraud 

a. 2 new crimes (adds commodities fraud to existing securities fraud offenses) 

b. Defraud anodier in relation to conunodities 

c . Obtain property by misrepresentation in connection with commodities 
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18 U.S.C. § 1351: Fraud in foreign labor contracting 

a. 4 new crimes (2 substantive (fraudulently induced labor in the U.S. or overseas) with an attempt 
for each)) 

b. Criminalizes misrepresentations designed to induce individuals to work for the federal 
govenunent in the U.S. or overseas 

18 u s e. § 1389: Prohibitions on attacks on United States servicemen on account of service 

a. 2 new crimes (assault and property destruction) 

b. Criminalizes assaults on or property destruction of a U.S. service member or immediate family 
member based on military service 

18 u s e. § 1510: Obstmetion of criminal investigations 

a. 1 new crime (expanded to include administrative or trial subpoenas) 

b. Criminalizes notifying an individual regarding a forthcoming subpoena 

18 U.S.C. § 1521: Retaliating against a Federal law enforcement officer by false claim or slander of title 

a. 3 new crimes (1 substantive, 1 conspiracy', and 1 attempt) 

b. Criminalizes bad faith or retaliatory' filings of false notices of liens or encumbrance 
18 U.S.C. § 1583: Enticement into slavery 

a. 2 new crimes ( I substantive (obstruction) ajid I attempt) 

b, Criminalizes obstruction 

18 U.S.C. § 1584: Sale into involuntary servitude 

a. 2 new crimes (1 substantive (obstruction) and 1 attempt) 

b. Criminalizes obstmetion 

18 U.S.C. if 1589: Forced labor 

a. 4 new crimes 

b. Criminalizes profiting from enumerated violations involving obtaining labor or services of 
another 

(1) by force or physical restraint 

(2) by inflicting or threatening serious liann 

(3) by abuse of legal process 

(4) by means of a scheme to induce another to believe that failure to provide labor or serious 
will result in serious harm or phy'sical restraint 

18 U.S.C. 1590: Trafficking witli respect to peonage, slavery; involimtary servitude, or forced labor 

a. 1 new' crime 

b. Criminalizes obstruction 

18 U .S.C. § 1591: Sex trafficking of children or by force, fraud, or coercion 

a. 3 new crimes 

b. Criminalizes reemiting, enticing, providing, harboring, maintaining, or transporting a person or to 
benefit from causing a person to engage in a commercial sex act 

18 U.S.C. § 1592: Unlaw ful conduct with respect to documents in furtherance of trafficking, peonage, 
slavery; involimtary' servitude, or forced labor 


a. 1 new crime 
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b. Criminalizes obstruction 

18 U.S.C. § 1593A: Benefitting financially from peonage, slavery, and trafficking in persons 

a. 3 new crimes 

b. Criminalizes profiting from violations of sections 1581(a)(peonage), 1592 (trafficking related 
document abuse) or 1595(a){civil remedy)(sic) 

18 u s e. § 1594: General provisions relating to trafficking 

a. 6 new crimes (6 conspiracies) 

b, Criminalizes conspiracy to violate 18 U.S.C. §§ 1581 (peonage), 1583 (enticing into slavery), 
1589 (forced labor), 1590 (human trafficking), 1591 (sex trafficking) or 1592 (trafficking related 
document abuse). 

18 U S-C. $ 1597: Unlawful conduct with respect to immigration documents 

a. 4 new crimes 

b. Hold or destroy another’s immigration documents 

(1) during tlie course of violating 18 U.S.C. § 1351 or 8 U.S.C. § 1324 (fraud in foreign labor 
contracting) 

(2) with intentto violate 18U.S.C § 1351 or8 U.S.C. § 1324 

(3) in order to control the work or services of another 

c . Obstructs enforcement of the section 

18 U.S.C. § I716E: Tobacco products as nonmailable 

a. 1 new crime 

b, Criminalizes mailing cigarettes and smokeless tobacco 
18 U.S.C. § 1752: Restricted building or grounds 

a. 3 new crimes (reduces mens rea for unlawful entry (+ attempt and conspiracy) 

b. Knowingly imlaw’fully enters or remains in any restricted building or grounds (+ attempt and 
conspiracy) 

18 U.S.C. § 1791: Providing or possessing contraband in prison 

a. 4 new crimes; adds new type of contraband (cell phone) to 2 offenses (+ attempt) 

b. Providing cell phones to federal inmates (+ attempt) 

c. Possession of cell phones by federal imitates (+ attempt) 

18 U.S.C. § 1832: Theft of trade secrets 

a. 9 new crimes (expands jurisdiction to include trade secret involving a product or service intended 
for use in interstate or foreign commerce) 

b. steals trade secrets (+ attempt and conspiracy) 

c. alters or destrov s trade secrets (+ attempt and conspiracy) 

d. receives stolen trade secrets (+ attempt and conspiracy) 

18 U.S.C. $ 1956: financial laundering transactions 

a. 82 new' crimes; redefines proceeds; adds three new predicate offenses (18 U.S.C. 2252A (child 
pornography), 2260 (oversea production of U.S. destined child pornography), 555 (border 
tunnels)) 

b. Conduct a financial transaction with the gross receipts of a money laundering predicate offense 

( 1 ) knowing that the funds stem from some form of unlawful activity' 

(2) with the intent to promote further money laundering predicate offenses (+ attempt) 
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(3) with the intent to evade taxation (+ attempt) 

(4) knowing the transaction is design to launder (+attempt) 

(5) knowing the transaction is designed to avoid a reporting requirement (+attcmpt) 

c. Sending funds to, from, or tlirough the U.S. 

(1) involving money laimdenng predicate offense gross receipts tuid knowing the trruisaction 
is 

(2) design to launder (+ attempt) 

(3) involving money laimdering predicate offense gross receipts and knowing the transaction 
is 

(4) designed to avoid a reporting requirement (+ attempt) 

d. Conduct a financial transaction with the proceeds of a RiCO/money laimdenng predicate offense 

(1) witli tlie intent to promote further RICO or money laundering predicate offenses (+ 
attempt) 

(2) knowing the transaction is design to launder (+ attempt) 

(3) knowing tlie transaction is designed to avoid a reporting requirement (+ attempt) 

e. Conduct a financial transaction \\ith the proceeds of a 18 U.S.C. 2252A violation 

(1) knowing that the funds stem from some form of unlawful activity 

(2) with the intent to promote further money laundering predicate offenses (+ attempt) 

(3) with the intent to evade taxation (+ attempt) 

(4) knowing tlie transaction is design to launder (H-attempt) 

( 5 ) knowing tlie transaction is designed to avoid a reporting requirement (+attempt) 
e . Sending fimds to, from, or tlirough the U.S. 

(1) with the intent to promote 18 U.S.C. 2252A violation (+ attempt) 

(2) involving 18 U.S.C. 2252A violation funds and knowing the transaction is design to 
launder (+ attempt) 

(3) involving 18 U.S.C. 2252A violation funds and knowing the transaction is designed to 
avoid a reporting requirement (+ attempt) 

f Conduct a financial transaaion with the proceeds of a 18 U.S.C. 2252A violation 

(1) with the intent to promote further RICO or money laundering predieate offenses (+ 
attempt) 

(2) knowing tlie transaction is designed to laiuider (+ attempt) 

(3) knowing tlie transaction is designed to avoid a reporting requirement (+ attempt) 

g, Conduct a financial transaction with the proceeds of a 18 U.S.C. 2260 violation 

(1) knowing chat the funds stem ffom some form of unlawful activity 

(2) vvitli tlie intent to promote furtlier moiie\’ laundering predicate offenses (+ attempt) 

(3) with the intent to evade taxation (+ attempt) 

(4) knowing tlie transaction is designed to laiuider (+attempt) 

(5) know ing the transaction is designed to avoid a reporting requirement (+attcmpt) 

h, Sending funds to, ftom. or through the U.S. 

(1) with the intent to promote 18 U.S.C. 2260 violation (+ attempt) 

(2) involving 18 U.S.C. 2252A violation funds and knowing the transaction is 

(3) designed to launder (+ attempt) 

(4) involving 18 U.S.C. 2252A violation funds and knowing the transaction is 

(5) designed to avoid a reporting requirement (+ attempt) 

i, Conduct a financial transaction with the proceeds of a 18 U.S.C. 22.x60 violation 

(1) widi tlie intent to promote further RICO or money laundering predicate offenses (+ 
attempt) 

(2) knowing the transaction is designed to launder (+ attempt) 

(3) know ing the transaction is designed to avoid a reporting requirement (+ attempt) 
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j. Conduct a financial transaction with the proceeds of a 18 U.S.C. 555 violation 

( 1 ) knowing that the fimds stem from some form of unlawful activity 

(2) with the intent to promote fiirthcr money laundering predicate offenses (+ attempt) 

(3) with the intent to evade taxation (+ attempt) 

(4) know ing tlie transaction is design to launder (+atteinpt) 

(5) know ing tlie transaction is designed to avoid a reporting requirement (+attempt) 

k. Sending Hinds to. from, or through the U.S. 

(1) with the intent to promote 18 U.S.C. 555 violation (+ attempt) 

(2) involving 1 8 U.S.C. 555 violation funds and knowing the transaction is 

(3) designed to launder (+ attempt) 

(4) involving 18 U.S.C. 555 violation funds and knowing tlie transaction is 

(5) designed to avoid a reporting requirement (+ attempt) 

l. Conduct a financial transaction w-ith the proceeds of a 18 U.S.C. 555 violation 

(1) with the intent to promote further money laundering predicate ofFcnscs (+ attempt) 

(2) knowing die transaction is design to launder (+ attempt) 

(3) knowing die transaction is designed to avoid a reporting requirement (+ attempt) 

18 U.S.C. § 1957: Engaging in monetary transaction in property' derived from a money laiindering 
(predicate offense 18 U.S.C. 1956 predicates and redefinition of gross receipts applies) 

a. 8 new crimes (4 substantive and 4 attempt) 

b. Monetarv transactions involving gross receipts (+ attempt) 

c. Monetarv^ transactions involving proceeds from 18 U.S.C. 2252A offenses (+ attempt) 

d. Monetaiy transactions involving proceeds from 18 U.S.C. 2260 offenses (+ attempt) 
c. Monetary transactions involving proceeds from 18 U.S.C. 555 (+ attempt) 

18 U.S.C. § 1961; RICO Definitions 

a. 26 new' crimes (adds 18 U .S.C. 1351 (fraud in foreign labor contracting) to the RICO predicate 
list) (RICO predicates are also money laundering predicates) 

b. Acquire an interest in an enterprise that affects commerce using the income secured through the 
patterned commission of RICO predicate offenses (+ conspiracy) 

c. Acquire an interest in an enterprise that affects commerce through the patterned commission of 
RICO predicate offenses (+ conspiracy ) 

d. Conduct the affairs of an enterprise that affects commerce tlirough tlie patterned commission of 
RICO predicate offenses (+ conspiracy) 

c. Conduct a financial transaction with the proceeds of a RICO/moncy laundering predicate offense 

(1) knowing Chat the funds stem from some fonu of unlawful activity 

(2) witli die intent to promote furUier RICO or money laundering predicate offenses (+ 
attempt) 

(3) with the intent to evade taxation (+ attempt) 

(4) know ing the transaction is designed to launder (+attcmpt) 

(5) knowing die transaction is designed to avoid a reporting requirement (+attempt) 

f. Sending funds to, from, or through the U.S. 

(1) widi die intent to promote RICO or money laundering predicate offenses (+ attempt) 

(2) involving RlCO/money laundering predicate offense funds and knowing the transaction 
is 

(3) design to launder (+ attempt) 

(4) involving RlCO/raoiiey laundering predicate offense funds and knowing the transaction 
is 

(5) designed to avoid a reporting requirement (+ attempt) 

g. Conduct a financial transaction w'ith the proceeds of a RICO/money laundering predicate offense 



14 


Congressional Research Service 


(1) with the intent to promote furflicrRICO or money laundering predicate offenses (+ 
attempt) 

(2) knowing the transaction is designed to launder (+ attempt) 

(3) knowing die transaction is designed to avoid a reporting requirement (+ attempt) 

h. Engage in a monetaiy’ trtmsaction involving more than $10,000 denved from a RlCO/money 
laundering predicate offense (+ attempt) 

18 U.S.C. § 2237: Criminal sanctions for failure to heave to, obstruction of boarding, or providing false 
information 

a. 3 new crimes 

b. Reduced the mens rea requirement in the penaltv' section from intentionally to knowingly for the 
crimes of 

(1) failure to heave to 

(2) forcible interfere 

(3) make a false statement 

1 8 U.S.C. 225 1 : Child pornography (exploitation) 

a. 9 new offenses (3 new jurisdictional elements for each of 3 substantive offenses; + attempt raid 
conspiracy for each) 

b. Using a child to produce child pornography 

(1) with knowledge it will be transmitted by means in or affecting interstate or foreign 
commerce (+ attempt and conspiraci’) 

(2) when the material used to produce it has been transported by means in or affecting 
interstate or foreign commerce (+ attempt and conspiracy) 

(3) when the child pornography has been transported or tr^ismittcd by means in or affecting 
interstate or foreign commerce (+ attempt and conspiracy) 

c. Using a child to transmit child pornography 

(1) witli knowledge it w ill be transmitted by means in or affecting interstate or foreign 
commerce (+ attempt and conspiracy) 

(2) when the material used to produce it has been transported by means in or affecting 
interstate or foreign commerce (+ attempt and conspiracy) 

(3) when the child pornography has been transported or transmitted by means in or affecting 
interstate or foreign commerce (+ attempt and conspiracy) 

d. A parent permitting a child to engage in sexual conduct in order to produce child pornography 

( 1 ) with knowledge it will be transmitted by means in or affecting interstate or foreign 
commerce (+ attempt and conspirac\ ) 

(2) when the material used to produce it has been transported by means in or affecting 
interstate or foreign commerce (+ attempt and conspiracy) 

(3) when the child pornography has been transported or transmitted by means in or affecting 
interstate or foreign commerce (+ attempt and conspiracy) 

e . A parent pemiitting a child to engage in sexual conduct in order to transmit child pornography 

(1) widi knowledge it will be transmitted by means in or affecting interstate or foreign 
commerce (+ attempt and conspiracy) 

(2) when the material used to produce it has been transported by means in or affecting 
interstate or foreign commerce (+ attempt and conspiracy) 

(3) when the child pornography has been transported or transmitted by means in or affecting 
interstate or foreign commerce (+ attempt and conspiracy) 

f. Giving notice of a willingness to receive or distribute child pornography 

( 1 ) knowing the notice will be transported using a means in or affecting interstate or foreign 
commerce (+ attempt and conspiracy^ 
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(2) the notice is transported using a means in or affecting interstate or foreign commerce (+ 
attempt and conspiracy) 

g, Giving notice of a willingness to participate in the production of child pornography 

(1) knowing die notice will be transported using a means in or affecting interstate or foreign 
commerce (+ attempt and conspiracy) 

(2) the notice is transported using a means in or affecting interstate or foreign commerce (+ 
attempt and conspiracy) 

18 U.S.C. 225 lA: Transfer of child custody or control in relation to child pornography 

a. 12 new crimes (2 new jurisdictional elements for 6 existing crimes) 

b. Offer to transfer of custody or control knowing a child will be used in relation to child 
pornography 

( 1 ) involving travel of the child or offender in or affecting interstate or foreign commerce 

(2) involving transmission of the offer by means in or affecting interstate or foreign 
commerce 

c . Offer to transfer custod}’ or control with the intent to promote use of the victim in child 
pornography 

( 1 ) involving travel of the child or offender in or affecting interstate or foreign commerce 

(2) involving transmission of tlic offer b)' means in or affecting interstate or foreign 
commerce 

d. Offer to transfer custody or control with tlie intent to promote assistance in tlie production of 
child pornography 

(1) involving travel of the child or offender in or affecting interstate or foreign commerce 

(2) involving transmission of the offer by means in or affecting interstate or foreign 
commerce 

e. Offer to acquire custody or control knowing a child will be used in relation to cliild pornography 

( 1) involving travel of the child or offender in or affecting interstate or foreign commerce 

(2) involving transmission of tlie offer by means in or affecting interstate or foreign 
commerce 

f Offer to acquire custody or control with the intent to promote use of the victim in child 
pornography 

( 1) involving travel of the child or offender in or affecting interstate or foreign commerce 

(2) involving transmission of the offer by means in or affecting interstate or foreign 
commerce 

g, Offer to acquire custody or control with the intent to promote assistance in the production of child 
pornography 

( 1) involving travel of the child or offender in or affecting interstate or foreign commerce 

(2) involving transmission of die offer by means in or affecting interstate or foreign 
commerce 

18 U.S.C. § 2252: Child pornography (exploitation) 

a. 24 new' crimes (2 new substantive offenses, 4 new' jurisdictional elements, + attempt and 
conspirac)' for each) 

b. Transports child pornography using a means that affects interstate or foreign commerce (+ 
attempt and conspiracy) 

c. Distributes child pornography using a means that affects interstate or foreign commerce (+ 
attempt and conspiracy) 

d. Receives child pornography using a means that affects interstate or foreign commerce (+ attempt 
and conspiracy) 
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c . Possesses with intent to sell child pornography transported using a means that affects interstate or 
foreign commerce (+ attempt and conspiracy) 

f Access with intent to view child pornography in U.S. special maritime or territorial jurisdiction (+ 
attempt and conspiracy) 

g. Access witli tlie intent to view or possession child pomograph}' that has been tr^uisported using a 
means that affects interstate or foreign commerce (+ attempt and conspiracy) 

18 U.S.C. § 2252A: Virtual child pornography offenses (new jurisdictional element: affects commerce) 

a. 27 new crimes (9 substantive + 9 attempts + 9 conspiracies) 

b. Transports child pornography using a means that affects interstate or foreign commerce (+ 
attempt and conspiracy) 

c. Distributes child pornography using a means tiiat affects interstate or foreign commerce (+ 
attempt and conspiracy) 

d. Distributes material that contains child pornography using a means that affects interstate or 
foreign commerce (+ attempt and conspiracy) 

e . Reproduces child pornography using a means that affects interstate or foreign conunerce (+ 
attempt and conspiracy) 

f. Advertises child pornography or purported child pornography using a means that affects interstate 
or foreign commerce (+ attempt and conspiracy) 

g. Possesses with intent to sell child pornography transported using a means that affects interstate or 
foreign commerce (+ attempt and conspiracy) 

h. Possesses material containmg child pomogr^Dhy tliat has been transported using a means tliat 
affects interstate or foreign commerce (+ attempt and conspiracy) 

i. Distributes to a minor child pornography that has been transported using a means that affects 
interstate or foreign commerce (+ attempt and conspiracy) 

j . Produces with intent to distribute child pomog^:^)hy depicting an identifiable cliild using a means 
diat affects interstate or foreign commerce (+ attempt and conspiracy) 

18 U.S.C. § 2261; Interstate domestic violence 

a. 1 new crime 

b, Violation by one present in the U.S. special maritime or territorial Jurisdiction 

1 8 U.S.C. § 2262: Interstate violation of a protection order 

a. 1 new crime 

b. Violation by one present in U .S. special maritime or territorial jurisdiction 

18 U.S.C. § 2285: High seas navigation of an unflagged submersible or semi -submersible vessel 

a. 4 new crimes 

b. Operating (■+• attempt and conspiracy without an overt act clement) 

c . Embark aboard 

18 U.S.C. § 2314: Interstate transportation of stolen propert}’ 

a. 1 new crime 

b. Transportation of stolen veterans memorial object in interstate or foreign commerce 

18 U.S.C. § 2315: Receipt of stolen property^ 

a. 1 new^ crime 

b. Receipt of stolen veterans memorial object transported in interstate or foreign commerce 

18 U.S.C. § 2320: Trafficking in coimterfeit goods or services 

a. 5 new crimes 
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b. Trafficking in a counterfeit drag 

c . Conspiring to traffic in a counterfeit drug 

d. Conspiring to traffic in goods or services with a counterfeit mark 

e . Conspiracy to traffic in labels to which a counterfeit marie will be attached 

f. Conspiracy to traffic in coimterfeit militaiy’^ goods or services 

18 U S-C- § 2339A: Providing material support for terrorist crimes 

a. 2 new crimes (2 new predicate offenses) 

b. Providing material support for a violation of 18 U.S.C. 1091(relating to genocide) 

c. Providing material support for a violation of 18 U.S.C. 2442 (relating to child soldiers) 

18 U.S.C. § 2423: Sex with children overseas 

a. 3 new crimes 

b. Sex with a child while residing overseas (+ attempt and conspiracy) 

18 U.S.C. § 2442; Recraitment or use of child soldiers 

a. 6 new crimes 

b. Recanting child soldiers (+ attempt and conspiracy) 

c. Using child soldiers (+ attempt and conspiracy) 

19 U.S.C. § 1590: Aviation Smuggling 

a. 6 new crimes (3 attempt and 3 conspiracy with no overt act requirement for two existing crimes) 
19 U.S.C. § I683f: Penalties for Importing Softwood Lumber 

a. 1 new crime 

b, Criminalizes importing softwood lumber or softwood lumber products that violates any other 
customs laws 

19 U.S.C. § 2316: False Statements of Material Fact to Secretary of Labor 

a. 2 new crimes 

b. Making false statement to Secretary of Labor as part of investigation of a petition for trade 
adjustment assistance filed by workers 

c. Failing to disclose material fact to Secretary of Labor as part of investigation of a petition for 
trade adjustment assistance filed by workers 

19 U.S.C. § 2349: False Statements of Material Fact to Secretarv' of Commerce 

a. 2 new' crimes 

b. Making false statement to Secretary of Commerce as part of investigation of a petition for trade 
adjustment assistance by a fimi 

c . Failing to disclose material fact to Secretary of Conmierce as part of investigation of a petition for 
trade adjustment assistance filed by a firm 

2 1 U.S.C. § 333: Penalties - Federal Food, Drug, and Cx)snictic Act 

a. 4 new crimes 

b. Knowingh' and intentionally adulterating a drug such that: 

(1) it consists of filtliy, putrid, or decomposed substance 

(2) the strength or qualit}’ differs from the official compendium 
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(3) the purity or quality falls below that which it puiports to possess 

(4) it has been mixed or packed so as to reduce its quality or strength 

21 U.S.C. § 842: Prohibited Acts 

a. 2 new crimes 

b. Failure to self-certif\ with Attorney General as required under 21 U.S.C. §830 

c. Distributing scheduled listed chemical product to person not registered with the Drug 
Enforcement Agency 

21 U.S.C. § 843: Prohibited Acts 

a. 1 new crime 

b. Use of Internet to advertise the sale of a controlled substance 

22 U.S.C. § 2778; Control of Arms and Exports 

a. 1 new crime 

b. Violation of bilateral export agreement pursuant to 22 U.S.C. § 2778(j)(l)(C)(i) or any ailc or 
regulation issued to implement such a treaty 

26 U.S.C. § 7275: Internal Revenue Code 

a. i new crime 

b. Criminalizes disclosure of non-tax charges 

29 U.S.C. § 1131: Protection of employee benefit riglits - Regulatory Provisions - Administration and 
Enforcement 

a. 1 new crime 

b. Criminalizes false statements and representations concerning ‘‘multiple employer welfare 
arrangement’' plans 

33 U.S.C. § 3851: Navigation and navigable waters - Clean Hulls 

a. 5 new crimes 

b. Criminalizes certain actions regarding antitbuling systems 

(1) selling or distributing in domestic or international commerce organotin 

(2) manufacturing or using organotin to fomuilate an antifouling system; 

(3) applying an antifouling system containing organotin on any applicable vessel; 

(4) applying an antifouling system inconsistent with Convention provisions: 

(5) prohibiting vessel hulls or oirter surface to contain any antifouling system containing 
organotin unless vessel bears an overcoating 

42 U.S.C. § 3120a-7b: Social Security Act - General Provisions 

a. 2 new crimes 

b. Criminalizes a false or fraudulent claim for purposes of 31 U.S.C. § 372 1 

c. Removes intent requirement (makes strict liability ) 

47 U.S.C. § 227: Telecommunications - Common Carrier Regulation 

a. 2 new crimes 

b. Criminalizes causing any caller identification serv'ice to knowingly transmit misleading or 
inaccurate caller identification information with intent to 
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(1) defraud or 

(2) cause harm 

50 U.S.C. Appx § 527 

a. 1 new crime 

b. Criminalizes violations of interest rate limitations 


Table I . New Offenses (Year-by-Year) 


Citation 

2008 

2009 

2010 

201 1 












7 U.S.C. § 13-1 



1 





16 U.S.C. §470aafi-5 


7 






18 U.S.C. §39A 





1 



18 U.S.C. §42 



1 





18 U.S.C. §48 



1 





18 U.S.C. § 1 13 






1 


18 U.S.C. § 1 16 






2 


18 U.S.C. § 1 19 

2 







18 U.S.C. §227 





1 



18 U.S.C. §249 


1 1 






18 U.S.C. §351 




14 




18 U.S.C. §555 





6 



18 U.S.C. §670 





15 



18 U.S.C. §930 

3 







18 U.S.C. § 1014 


1 






18 U.S.C. § 1030 

10 







18 U.S.C. § 1031 


4 


j 




18 U.S.C. § 1032 



2 





18 U.S.C. § 1040 

9 







18 U.S.C. § 1091 


6 






18 U.S.C. § 1347 



4 





18 U.S.C. § 1348 


2 






18 U.S.C. § 1351 






4 


18 U.S.C. § 1389 


2 






18 U.S.C. § 1510 



1 





18 U.S.C. § 1521 

3 







18 U.S.C. § 1583 

2 
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Citation 

2006 

2009 1 2010 

201 1 

2012 

2013 


I8U.S.C. § 1584 

2 






I8U.S.C. § 1589 

4 







I8U.S.C. § 1590 

1 







I8U.S.C. § 1591 

3 







I8U.S.C. § 1592 

1 







I8U.S.C. § I593A 

3 







I8U.S.C. § 1594 

6 







I8U.S.C § 1597 






4 


I8U.S.C. § I7I6E 



1 





I8U.S.C § 1752 





3 



I8U.S.C. § 1791 



4 





I8U.S.C § 1832 





9 



I8U.S.C. § 1956 

42 
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I8U.S.C § 1957 


8 






I8U.S.C. § 1961 






26 


I8U.S,C. § 2237 



3 





I8U.S.C. § 2251 

9 







I8U.S.C. § 2251 A 

12 







I8U.S.C. § 2252 

24 







I8U.S.C. § 2252A 

27 







I8U.S.C. § 2261 






1 


I8U.S.C. §2262 






1 


I8U.S.C. § 2285 

4 







I8U.S.C. §2314 






1 


I8U.S.C. §2315 




1 


1 


I8U.S.C. §2320 








I8U.S,C §2339A 


2 






I8U.S.C. §2423 






3 


I8U.S.C. §2442 

6 







19 U.S.C. § 1590 





6 



19 U.S.C. § I683f 

I 







19 U.S.C. §2316 


2 






19 U.S.C. §2349 


2 






21 U.S.C. §333 


4 






21 U.S.C. §842 



2 





21 U.S.C. §843 

1 
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Citation 

2006 

2009 1 

2010 

22U.S.C. §2778 




26U.S.C. §7275 




29 U.S.C. § 1 131 




33 U.S.C. § 3851 




22 U.S.C. §2778 




42 U.S.C. § I320a-7b 




47 U.S.C. §227 




50 U.S.C. Appx § 527 








Totals 

195 

51 



Source: Compiled by CRS from Che United States Code 
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Mr. Sensenbrenner. And it is now my pleasure to introduce the 
gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chairman, we created this Task Force in recognition of the 
need to address the explosive growth of the Federal prison popu- 
lation and the dramatic expansion of the U.S. Criminal Code. 

For 5 decades. Congress has increasingly addressed societal prob- 
lems by adding a criminal provision to the Federal code. Too often 
we have done this in a knee-jerk fashion, charging ahead with the 
same failed tough-on-crime policy and addressing the crime of the 
day instead of legislating thoughtfully and with the benefit of evi- 
dence-based research. 

When it comes to criminal law, only those matters that cannot 
be handled by the States need to be addressed by the Federal Gov- 
ernment. What valid purpose is served by creating crimes at the 
Federal level if they duplicate crimes being effectively enforced by 
the States? 

For example, why should there be a Federal carjacking statute? 
State and local law enforcement have investigated and prosecuted 
carjacking effectively for years, long before Congress made it a Fed- 
eral crime. 

Two weeks ago, in testimony before this Task Force, Judge Irene 
Keeley reminded us of the following recommendations made by the 
Judicial Conference in 1995 regarding five types of criminal of- 
fenses it deemed appropriate for Federal jurisdiction: Offenses 
against the Federal Government or its inherent interest, criminal 
activity with substantial multistate or international aspects, crimi- 
nal activity involving complex commercial or institutional enter- 
prises most effectively prosecuted using Federal resources or exper- 
tise, serious high-level, widespread State or local corruption, and 
criminal cases raising highly sensitive issues. 

We have ignored these recommendations. Earlier this month the 
Congressional Research Service of the Library of Congress in- 
formed us that 403 criminal provisions were added to the U.S. 
Code between 2008 and 2013, for an average of 67 new crimes a 
year. 

Of those 403 new provisions, 39 were not even referred to the Ju- 
diciary Committee. Over the past several years, we have estimated 
that there were 4,500 Federal crimes. Now, the new estimate from 
CRS is approximately 5,000. 

In addition to the 5,000 crimes in the U.S. Code, there are ap- 
proximately 300,000 Federal regulations that are enforced with 
criminal penalties. 

Several witnesses at our hearings have testified that many of the 
regulations lack an adequate criminal intent or mens rea require- 
ment to protect those who do not intend to commit wrongful or 
criminal acts from prosecution. 

Witnesses have suggested the enactment of a default mens rea 
as well as legislating the rule of lenity for statutory construction 
as an appropriate fix for existing statutes and regulations. 

We have also heard concerns about Federal agencies’ promulga- 
tion of regulations that carry criminal sanctions. It is time for Con- 
gress to put an end to that practice, reclaim that authority and re- 
tain sole discretion in determining which actions are criminal and 
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what sanctions are appropriate when deprivation of one’s liberty is 
at stake. Regulations can still be enforced with civil penalties. But 
when criminal penalties are considered, Congress should be in- 
volved. 

The result of decades of criminalizing more and more activities 
has been the growth of the Federal prison population from about 
25,000 in 1980 to over 200,000 today, making the United States the 
world’s leader in incarceration, about seven times the international 
average. 

The Pew Center on The States estimates for any incarceration 
rate over 350 per 100,000, the crime reduction value begins to di- 
minish because, at that point, you certainly have all the dangerous 
people locked up. 

We have also learned from the collateral consequences that more 
than 65 million Americans are now stigmatized by the criminal 
convictions, bombarded by over 45,000 collateral consequences of 
those convictions, making reentry and job prospects dim. 

In spite of this research that over 350 per 100,000 population 
yields diminishing returns and the Pew Research Center also said 
that anything over 500 per 100,000 is actually counterproductive, 
the United States leads the world at over 700 per 100,000. 

That is because unnecessarily locking up people wastes money 
that could be put to better use. Families are disrupted, making the 
next generation more likely to commit crimes, over 700 per 100,000 
counterproductive, and we lock up well over 700 per 100,000 — 500 
per 100,000 counterproductive. We lock up over 700. 

The testimony received during these hearings has consistently 
told us that longer sentences are not the answer. Yet, we continue 
to create more crimes, increase sentences and add more mandatory 
minimums. 

Mandatory minimums has specifically been studied extensively 
and have been shown to disrupt rational sentencing patterns, dis- 
criminate against minorities, waste the taxpayers’ money, do noth- 
ing to reduce crime, and often require judges to impose sentences 
that violate common sense. 

A “code” is defined as a systematic and comprehensive compila- 
tion of laws, rules, regulations that are consolidated and classified 
according to subject matter. 

Our Criminal Code is not a criminal code by that definition, as 
Federal criminal offenses have spread all over the 51 titles of the 
U.S. Code, making it virtually impossible for practitioners, not to 
mention an ordinary citizen, to make any sense out of it. 

It is time not only to move all criminal provisions into one title. 
Title 18, but also clean up and revise it as recommended by wit- 
nesses in previous Task Force hearings. 

We need to consider how to proceed, and we also need — how to 
proceed and whether or not this should be done by Congress itself 
or by an appointed commission. It is time that we consider evi- 
dence-based research and make wiser policies in our sentencing 
policy. 

We are wasting billions of dollars in crime policy that has been 
failing for the past 4 decades. It is time we look for more realistic 
and reasoned approach to the issue of incarceration, understanding 
that not every offense requires a long sentence of incarceration. 
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Mr. Chairman, while this is a final Task Force hearing, there is 
still much more to do, and I look forward to working with you in 
drafting a consensus report, presenting it to the full Committee 
and taking the necessary actions to improve our criminal justice 
system. 

Mr. Sensenbrenner. Time of the gentleman has expired. 

Without objection, all Members’ opening statements will be 
placed in the record at this point. 

[The prepared statement of Mr. Sensenbrenner follows:] 

Prepared Statement of the Honorable F. James Sensenbrenner, Jr., a Rep- 
resentative in Congress from the State of Wisconsin, and Chairman, Over- 

Criminalization Task Force of 2014 

Good morning and 1 would like to welcome everyone to today’s hearing of the Ju- 
diciary Committee’s Over-Criminalization Task Force. This tenth and final hearing 
will focus on the abundance of federal criminal offenses on the books and the role 
that the Judiciary Committee’s jurisdiction, or lack thereof, under House Rules 
plays in this issue. 

Over the past year, the Task Force has examined many important topics in this 
area, and gained valuable perspective on the issues from a number of highly quali- 
fied witnesses, two of which rejoin us for today’s hearing. 1 anticipate that they will 
be able to provide this body with meaningful insight into the subject of today’s hear- 
ing and 1 appreciate their continued cooperation in furtherance of the goals of this 
Task Force. 

Despite the fact that it is generally accepted that the federal government does not 
possess a general police power, recent studies have concluded that the number of 
federal criminal offenses on the books has grown from less than 20, which were di- 
rectly related to the operation of the federal government in the years following the 
nation’s founding, to nearly 5,000 today, which cover many types of conduct un- 
doubtedly intended by the Framers to be left to the individual states. 

At the current rate. Congress passes an average of 500 new crimes every decade. 
This surge is highlighted by a particularly telling statistic: Nearly 50% of the fed- 
eral criminal provisions enacted since the Civil War have been enacted since 1970. 

The sheer number of federal crimes leads to a number of concerns. Issues of notice 
and fairness abound where legal practitioners, not to mention regular citizens, have 
difficulty determining if certain conduct violates federal law, and, if so, under which 
statute. The disorganization, decentralization, and duplicative nature of the federal 
collection of criminal laws need to be addressed. 

I have introduced legislation to do just this in the Criminal Code Modernization 
and Simplification Act. This bill would cut more than one-third of the existing 
Criminal Code, reorganize the Code to make it more user-friendly, and consolidate 
criminal offenses from other titles so that Title 18 includes all major criminal provi- 
sions. 

There are likely a number of reasons for this rapid expansion of federal criminal 
law, including the fact that many criminal statutes are drafted hurriedly in re- 
sponse to pressure from the media or the public, and, as a result, often duplicate 
offenses already on the books, and omit critical elements such as a valid “mens rea” 
or criminal intent. 

Additionally, under the current interpretation of the House Rules, it is possible, 
and not uncommon, for new criminal legislation to make its way to the House floor 
without ever receiving proper scrutiny from the Judiciary Committee. The Judiciary 
Committee is comprised of lawmakers and professional staff with expertise in draft- 
ing criminal provisions and the ability to avoid redundancy through situational 
awareness of the entire body of federal criminal law. As we move toward wrapping 
up the business of the Task Force, in addition to other potential recommendations, 
we should consider pursuing an amendment to the rules clarifying the jurisdiction 
of the Committee with respect to not only criminal law enforcement, but criminal- 
ization and criminal offense legislation as well. 

Again, I would like to thank our witnesses for appearing today and would also 
like to thank the members of the Task Force for their service over the past year. 
In the coming months, I hope we can begin to come together to address many of 
the concerns with over-criminalization that have been identified. 

It is now my pleasure to recognize for his opening statement the Ranking Member 
of the Task Force, the gentleman from Virginia, Mr. Scott. 
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It is now my pleasure to recognize for his opening statement the Chairman of the 
Judiciary Committee, the gentleman from Virginia, Mr. Goodlatte. 

It is now my pleasure to recognize for his opening statement the Ranking Member 
of the Full Committee, the gentleman from Michigan, Mr. Conyers. 

Without objection, other Members’ opening statements will be made a part of the 
record. 

And without objection, the chair is authorized to declare a recess during votes on 
the House floor. 


[The prepared statement of Mr. Goodlatte follows:] 

Prepared Statement of the Honorable Bob Goodlatte, a Representative in 

Congress from the State of Virginia, and Chairman, Committee on the Ju- 
diciary 

Thank you Chairman Sensenbrenner. I am very pleased to be here today to hear 
again from our distinguished witnesses as we conclude the Task Force’s series of 
hearings on the issues surrounding Over-criminalization. 

Today we focus on a recurring theme from the past year, the problems associated 
with a bloated, disorganized and often redundant collection of federal criminal of- 
fenses. I hope to explore potential explanations for how we have gotten to this point, 
with particular emphasis on the interpretation of the House Rule regarding com- 
mittee jurisdiction which often permits consideration and passage of legislation cre- 
ating or modifying Federal criminal laws outside of oversight by the very lawmakers 
with such expertise. 

The Congressional Research Service recently provided this committee with an up- 
dated count of the federal crimes on the books, which brings the total to nearly 
5,000. Unfortunately, Congress continues to add to this number at a rate of roughly 
50 new crimes per year, and as my colleague from Virginia, Ranking Member Scott, 
is often quick to point out, the first rule of holes is, when you find yourself in one, 
stop digging. That certainly seems to apply here. 

There are widespread concerns with notice and fairness within this topic. 
Throughout its existence, this bi-partisan Task Force has endeavored to closely ex- 
amine the problems posed by over-criminalization and over-federalization, and to 
identify potential solutions to combat the regrettable circumstances that inevitably 
arise from the tangled web of federal criminal provisions. Examples of similarly sit- 
uated defendants convicted of the same conduct under different statutes with dif- 
ferent penalties, or individuals convicted of offenses without proof of any level of 
criminal intent, have been detailed in prior hearings and are far too commonplace. 

The House Rules define the jurisdiction of the various committees, and the Judici- 
ary Committee is given jurisdiction over, among other things, “the judiciary and ju- 
dicial proceedings, civil and criminal,” and “criminal law enforcement.” Unfortu- 
nately, this language has been interpreted to exclude some forms of “indirect crim- 
inalization,” restricting Committee jurisdiction to only new criminal provisions or 
amendments to the penalties included in a criminal offense. This has resulted in 
many criminal offenses being enacted without being considered by lawmakers on the 
Judiciary Committee, which is the Committee best situated to provide valuable ex- 
pertise in drafting and resolving potential conflicts with existing criminal law. 

A change in the House Rules to address this issue by clarifying the Committee’s 
jurisdiction over criminal matters would help us “stop digging” and begin remedying 
the many problems associated with the overabundance of federal criminal statutes. 

I would like to welcome our two witnesses back to the Task Force, and reiterate 
my appreciation for the perspectives they will provide today as we move toward ad- 
dressing the issues raised during this series of hearings. I would also like to again 
express my gratitude to the members of the Task Force, including Chairman Sen- 
senbrenner and Ranking Member Scott, for their dedication to the issues sur- 
rounding over-criminalization. I look forward to working closely with them moving 
forward. 


Mr. Sensenbrenner. It is now my pleasure to introduce the wit- 
nesses. 

First is Dr. John S. Baker, Jr., who is the visiting professor at 
Georgetown Law School, a visiting fellow at Oriel College, Univer- 
sity of Oxford, and Emeritus Professor of Law at the LSU Law 
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School. He also teaches short courses on the separation of powers 
for the Federalist Society with Supreme Court Justice Antonin 
Scalia. 

Dr. Baker previously worked as a Federal court clerk and an as- 
sistant district attorney in New Orleans and has served as a con- 
sultant to the U.S. Department of Justice, U.S. Senate Judiciary 
Subcommittee on Separation of Powers, the White House Office of 
Planning, USIA and USAID. 

He was a Fulbright scholar in the Philippines and a Fulbright 
specialist in Chile. Dr. Baker served as a law clerk in the Federal 
District Court and Assistant District Attorney in New Orleans be- 
fore joining Louisiana State University in 1975. 

While a professor, he has been a consultant of the State Depart- 
ment and the Justice Department. He has served on the ABA Task 
Force, which issued the report “The Federalization of Crime.” 

He received his bachelor of arts degree from University of Dallas, 
his JD from the University of Michigan Law School, and his Ph.D. 
in political thought from the University of London. 

Mr. Steven D. Benjamin is the President of the National Associa- 
tion of Criminal Defense Lawyers. The NACDL is a professional 
bar association founded in 1958. Its members include private crimi- 
nal defense lawyers, public defenders, active duty U.S. military, de- 
fense counsel, law professors, and judges committed to preserving 
fairness within America’s criminal justice system. He is in private 
practice at the Virginia firm of Benjamin & DesPortes. 

“DesPortes”? “DesPortes”? 

Mr. Benjamin. “DesPortes.” 

Mr. Sensenbrenner. He serves as special counsel to the Virginia 
Senate Courts of Justice Committee and is a member of the Vir- 
ginia Board of Forensic Science and Virginia Indigent Defense 
Commission. He previously served as the President of the Virginia 
Association of Criminal Defense Lawyers. 

I would like to ask each of you to confine your remarks to 5 min- 
utes. You know what the red, yellow and green lights mean. With- 
out objection, your full written statements will be placed in the 
record. 

And, Dr. Baker, you are first. 

TESTIMONY OF JOHN S. BAKER, JR., Ph.D., VISITING PRO- 
FESSOR, GEORGETOWN LAW SCHOOL, PROFESSOR EMER- 
ITUS, LSU LAW SCHOOL 

Mr. Baker. Thank you, Mr. Chairman, Mr. Ranking Member and 
Members of Congress. 

I have testified here twice before and I appreciate 

Mr. Sensenbrenner. Turn the mic on. 

Mr. Baker. I have testified here twice before, and I thank the 
Task Force for allowing me to come back. Actually, I am coming 
back on the issue that I started out on on my own, which was 
counting Federal crimes. 

And I have to concur with everything that I have heard about 
the problem of Federal courts. And I began with the numbers. And 
while numbers are not everything, they do tell a certain story. 



27 


So I want to do three things quickly: One, talk a little hit about 
what the numbers are; two, where are we going with the numbers; 
and, three, what is the significance of these numbers. 

When I testified on November 13th, I mentioned the tremendous 
number of Federal crimes and, really, the unknown number of Fed- 
eral regulatory offenses. After that, this Task Force asked the Con- 
gressional Research Service to conduct a count from 2008 to 2013, 
which is where my last count left off. They came up with the num- 
ber of 403 new Federal crimes. That is a not counting regulatory 
offenses. That is just from the U.S. Code. 

And it is important to say that the counts from CRS, my count 
and the Department of Justice counts have used fundamentally the 
same methodology, and that is important for consistency. 

What is significant — second point — about where we are going, it 
seems to me, is what this says about the average number of crimes 
and the total number of crimes. 

When I did the count in 2008, as of 2008, there were 4,450 
crimes at least. CRS has noted that we have an additional 403 
crimes. That brings us up at least to 4,853 crimes, almost 5,000 
crimes. It means that, essentially. Congress is passing 500 new 
crimes a decade. 

Now, in the ABA Task Force that I served on back in the 1990’s, 
the notation was that, since the Civil War, 40 percent of all Federal 
crimes since the Civil War had been passed since 1970, from 1970 
until about 1996. 

Well, when you add what has gone on since 1996, we are ap- 
proaching 50 percent of all Federal crimes ever enacted in this 
country, enacted since 1970, and that was the beginning of the war 
on crime, which, you know, we haven’t been winning that war too 
well. 

What does this mean for the future? Well, the rate of crimes ap- 
pears possibly to be increasing. When I did my count, it was 56.5 
crimes a year. CRS count shows 67-point-something per year. Now, 
that number may be skewed because, in 2008, Congress passed 195 
crimes. 

What is the significance of all this? Well, if you talk to an assist- 
ant U.S. attorney — and I have debated a number of former assist- 
ant U.S. attorneys — they will tell you that the numbers mean noth- 
ing. 

They don’t use all of these crimes, and they are right. In a cer- 
tain sense, they don’t mean that much to the prosecutor or to the 
judges because there are only so many cases that you can bring in 
Federal court. 

But where they are really important is in law enforcement, that 
we have plenty of law enforcement agencies out there that do 
searches and seizures and arrest in cases that never actually get 
even an indictment, much less trial. 

Given the broad array of crimes, there is virtually nothing that 
you can’t get a basis for probable cause on, which is the basis for 
arrest, search and seizure. 

There is a lot of concern in this country, rightly, about privacy, 
but I think people ought to be focusing on the fact that surveillance 
is not just a matter of “privacy,” it is a matter of the police power. 
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The Federal Government, which the Supreme Court has stated 
twice in recent years, has no general police power. In reality, de 
facto, it has complete police power, and we are going to see it in 
the surveillance. 

Now, people have been focusing on NSA, but think about drones. 
There is nothing a drone can’t search, basically, because there is 
every possibility for coming up with the basis of it. 

And some of the Federal agencies will conduct raids that will 
never result in an indictment or, if it does result in an indictment, 
will not result on those crimes. 

It is easy to come up with a RICO charge and a money laun- 
dering charge and go out and seize somebody’s property. That is 
the reality of where the real power is. 

I think that this Task Force has done an amazing job of biparti- 
sanship in coming together and identifying the problem. Now it is 
necessary for your colleagues in both houses to understand what 
the problem is. 

They are taking this tremendous power and dumping it in the 
executive branch with various agencies that, in reality, have their 
own agendas. I am not saying they are bad agendas, but they are 
agendas. And there is really lack of control over what is happening 
out there in the field. 

Thank you for allowing me to make this statement. 

Mr. Sensenbrenner. Thank you. Dr. Baker. 

[The prepared statement of Mr. Baker follows:] 
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Mr. Chairman, Mr. Ranking Member, and other Members of Congress: 

Thank you for inviting me to return to testify before the Task Force. When I appeared 
before you on July 19, 2013, we discussed the fundamental principle of mens rea. On November 
14, 2013, 1 returned to address possible ways to correct the danger of convicting innocent 
persons due to the absenee, or the inadequacy, of a mens rea, especially in regulatory offenses. 

In today’s hearing, I will address the issue of the continually growing number of federal crimes. 
Again, I applaud the House Judiciary Committee for creating the Task Force to study these 
issues. 


My name is John Baker. I am a Visiting Professor at Georgetown Law School and 
Emeritus Professor at LSU Law School. In the past, I have been a consultant to the U.S. Senate 
Judiciaiy Committee’s Subcommittee on Separation of Powers, and to the U.S. Department of 
Justice, Prior to teaching, 1 prosecuted criminal cases in New Orleans and have since been 
involved in the defense of a few federal criminal cases. 1 have written extensively on state and 
federal criminal law. ' including a criminal law casebook.^ I was a member of the ABA Task 
Force that issued the report “The Federalization of Crime” (1998). 


The Number of Federal Crimes on the Books 


In my appearance before this Task Force, on November 14, 2013, 1 began by noting “[t]he 
tremendous number of federal crimes* and the a.stronomical and unknown number of federal 
regulatory offenses,'*” That statement was based on earlier counts conducted first by the US 
Department of Justice and then two reports I published which built on the DOJ count. As of the 
last count, in 2008, the number of federal crimes - not counting regulatory offenses carrying 
criminal penalties - stood at 4,450. Now, as a result of a request from tliis Task Force, the 
Congressional Research Service has concluded a count &om the beginning of 2008 through the 


* See, e.g., John S. Baker, Jr., Mens Rea and State Crimes: 50 Years Post-Promulgation of the Model Penal Code, 92 
CtUM. L. REP. (BNA) 248 (Nov. 28, 2012); see also John S. Baker, Jr., Revisiting the Explosive Growth of Federal 
Crimes, The Heritage Foundation, Legal Memorandum No. 26 (2008), 
httD://s3.amazonaws.coiit/thf media;2008/Ddf'lm26.Ddf . 

^ John S, Baker, Jr., Daniel H. Benson, Robert Force, B.J. George, Jr., H.^LL’S Crjminal Law: Cases AND 
MATERIALS (5lh ed. 1993). 

’ See generally AM. Bae ASS’N Task FORCE OX FEDERALIZATION OF CRIMINAL Law, the federalization of 
Crime (1998) (discussing the remarkable growth of federal criminal law since 1970). 

^ See John C. Coffee Jr., Does “Unlawful" Mean “Criminal"? Reflections on the Disappearing Tort/Crime 
Distinction in American Law, 71 B.U, L, Rev. 193, 216 (1991) (estimating, as of 1 99 1 , over 300,000 regulator;' 
offenses capable of beii^ the basis of crimmal prosecution). 
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end of 2013, which identified an additional 403 offenses canning criminal penalties.^ That 
addition means that the total number of criminal otfcnscs is quickly approacliing 5,000. 

Previous Counts 

In the early eighties, the US Department of Justice conducted the most meticulous count of 
federal crimes because done by hand of every page in the US Code. The Department’s Office of 
Legal Policy (OLP) undertook the count in early 1983 in connection with efforts to pass a 
comprehensive federal criminal code. Ronald Gainer, who oversaw the study, later published an 
article entitled “Report to the Attorney General on Federal Criminal Code Reform.”'’ That article 
estimated the number at “approximately 3,000 federal crimes,” a figure which has been much 
cited since. That number included all federal offenses in the U.S. Code carrying a criminal 
penalty enacted through early 1983. In a 1998 article, “Federal Criminal Code Reform; Past and 
Future,” Gainer cited the figure of “approximately 3,300 separate provisions that carry criminal 
sanctions for their violation.”^ This number was based on a coimt done by the Buffalo Criminal 
Law Center “employing somewhat different measures” than the DOJ survey,* This survey 
apparently considered only “separate provisions” as constituting crimes, while the methodology 
used in the DOJ count often found more than one crime in a single provision. 

In 1998, the American Bar Association’s Task Force on the Federalization of Criminal Law, 
a group headed by former Attorney General Edwin Meese, which also included this author as a 
member, issued a report entitled “The Federalization of Criminal Law.” This report, which was 
concerned with the growth of federal criminal law, feced the challenge of quantifying the growth 
in the number of federal crimes. The Task Force decided, however, not to “undertake a section 
by section review of every printed federal statutory section,” which would have been too 
“massive” an undertaking for the Task Force’s “limited purpose.”’ The ABA report did conclude 
that the 3,000 number was “surely outdated by the large number of new federal crimes enacted in 
the 16 or so years since its estimation.” The ABA report also drew the following dramatic 
conclusion from the available data: 

The Task Force’s research reveals a startling fact about the explosive growth of federal 
criminal law: More than 40% of the federal provisions enacted since the Civil War have 
been enacted since 1970. “ 

In the 16 years since the ABA Report, the percentage of all federal crimes enacted since 1970 
has growm well beyond the 1998 figure of 40%. 


* Congressional Research Service, “Memorandum: Updated Criminal Offenses Enacted from 2008-2013.” (July 7, 
2014) 

^ Ronald Gainer, Report to the Attorney General on Federal Criminal Code Reform. 1 CRIM. L .F. 99 (1989) 

’ Ronald Gainer, Federal Criminal Code Reform: Past and Future, 1 HUFF. CRIM. L. REV. 40, 55 n.8 (1998) 
(emphasis added). 

® Id. 

^ ABA REPORT, supra note 3, at 92 
‘“/d, at94. 

" Id. all 
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In a 2004 Federalist Society monograph, building on the DOd and ABA reports, I produced a 
count of new federal crimes enacted following the point at which the ABA report finished its 
data collection at the close of 1996. As confirmed by die DOJ lawyer supervising the count in the 
early ei^ties, Ron Gainer, this report followed the same methodology used by DOJ.*^ My 
second report updated the total through 2007, finding to be at least 4,450 federal crimes 

The growth of federal crimes has clearly continued unabated. The increase of 452 over the eight- 
year period between 2000 and 2007 represented an average of 56.5 new crimes per year — 
rou^ly the same rate at which Congress created new crimes in the 1980s and 1990s. In the six 
years covered by the CRS count, 2008 through 201 3, the 403 new criminal offenses amounted to 
an average of 67. 1 7 new crimes per year. The average for that period was somewhat skewed by 
the unusually high number of 195 new crimes in 2008. 

Conducting a Count 

Counting the number of federal crimes might seem to be a rather straightforward matter: simply 
count all the statutes that Congress has desimated as crimes. After all, unlike state law, federal 
law has never had a common law of crimes. Locating purely common-law crimes requires 
consulting judicial opinions, and even then, determining what is and is not a common-law crime 
is problematic.'"' Given that federal courts lack common-law jurisdiction over crimes, all federal 
crimes must he statutory. So it would seem that counting statutes should be an easy task. 

Making an accurate count is not as simple as counting the number of criminal statutes, however. 
As the American Bar Association’s Task Force on the Federalization of Crime stated, “So large 
is the present body of federal criminal law that there is no conveniently accessible, complete list 
of federal crimes.”*^ Not only is the number of statutes large, but the statutes are scattered and 
complex.'® The situation presents a two-fold challenge: (1) determining what statutes count as 
crimes and (2) determining whether, as to the different provisions within a section or subsection, 
there is more than a single crime, and if so, how many. The first difficulty is that federal law 
contains no general definition of the term “crime.” Title 1 8 of the U.S. Code is designated 
“Crimes and Criminal Procedure,” but it is not a comprehensive criminal code. Title 18 is simply 
a collection of statutes. It docs not protide a definition of crime. Until repealed in 1 984, 
however, Section 1 of Title 18 began by classifying offenses into felonies and misdemeanors, 
with a sub-class of misdemeanors denominated “petty offenses.” Later amendments re- 


Ctmfirmed in a Telephone inteiview with Ronald Gainer (Dec. 29, 2003), 

United States v. Hudson & Goodwin, 1 i U.S. (7 Cranch) 32 (1812). 

“* See WAYNE R. LAFAVE, 1 SUBSTANTIVE CRIMINAL LAW § 2. 1(e) (2003). 

ABA REPORT, supra note 3, at 9 
The ABA report explained: 

[A]n exact count of the present “number” of federal crimes contained in the statutes (let alone those 
contained in administratice regulations) is difEiciiltto achieve and the count subject to varying 
interpretations. In part, the reason is not only that the criminal provisions are now so numerous and their 
location in the books so scattered, but also that federal criminai slatiiles are often complex. One statutory 
section can comprehend a variety of actions, potentially multiplying the number of federal “crimes” that 
could be enumerated. . . . Depending cat how all this subdivisible and dispetsed law is counted, the true 
number of federal crimes multiplies. 

Id. at 93. 
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introduced classifications elsewhere in Title 18.*^ The repeal and later amendments, however, 
were tied to the creation of the United States Sentencing Commission, and this new focus on 
sentencing has done nothing to solve — and probably has exacerbated — the problem of 
determining just what should be counted as “crimes.” That issue is particularly pertinent for 
offenses not listed in Title 18. Title 1 8 does contain many, but not all, of the federal crimes. 

Other offenses carrying criminiU penalties are dislnbuted throughout the other 49 titles of the 
U.S. Code. These scattered criminal protdsions are usually regulatory or tort-like, sometimes 
making them difficult to identify. 

The second problem is that, whetlier it is codified in Title 1 8 or some other title, one statute does 
not necessarily equal one crime. Often, a single statute contains several crimes. Determining the 
number of crimes contained within a single statute is a matter of judgment. Different people may 
make different judgments about the number of crimes contained in each statute, depending on 
the criteria they employ, hi the absence of a definition of crime, it is incumbent upon the 
compiler to explain the criteria employed in making the count. As previously noted, my counts 
have followed the methodology by the Department of Justice in its 1 983 count. 

Significance of the Numbers 

As practitioners in the field know well, the number of criminal statutes does not tell the whole 
story. Mea.suring the rate of growth certainly confirms that Congress continues to enact criminal 
statutes at a brisk pace. But no matter how many crimes Congress enacts, it remains for federal 
prosecutors to decide which statutes to utilize when seeking an indictment. Federal prosecutors 
have certain favorites, notably mail and wire fraud statutes,'* which they use even when other 
statutes might be more appropriate. That, however, does not mean that the addifion of little-used 
crimes is unimportant. The federal government is supposedly a government of limited powers 
and, therefore, limited jurisdiction. Each new crime expands the jurisdiction of federal 
law enforcement and federal courts. Regardless of whether a statute is used to iudict, it can be 
used to establish the necessary probable cause that a crime has been committed and, therefore, to 
authorize a search and seizure. 

The availability of over more crimes - some lacking a mens rea — also exaggerates a 
prosecutor’s discretion in charging and leverage in forcing a plea fi-om defendants. Against more 
counts in an indictment a defendant will have to expend more money defending the case, which 
can dissuade even innocent defendants from fighting the charges. Against numerous, vague, and 
sometimes strict liability cliarges, even innocent defendants can usually can be “clipped” for 
something 

Moreover, the expansion of federal crimes — retroactively — contmues to occur even witliout new 
legislation. Federal prosecutors regularly stretch the theories of existing statutes. What Judge 
John Noonan wrote in 1984 about the retroactive application of federal criminal law with regard 
to bribery and public corruption contmues to be generally true, namely that federal prosecutors 


See IS U.S.C. § 3581 (classification of felonies, misdemeanor and mJraction in terms of sentencing); 18 U.S.C. § 
3 156(3) (definition of “felony” for purposes of release and detention). 

'* 18 U.S.C. §§ 1341, 1343 (mail fraud and wine ftaud, respectively). 
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and federal judps have been effectively creating a common law of crimes through expansive 
interpretations.” 

Ultimately, the reason the ABA report and my counts track the increase of federal crimes is to 
provide some measure of the extent to which federal criminal law and its enforcement are over- 
reaching constitutional limits. The Supreme Court has admonished Congress twice witliin recent 
years, when it declared federal statutes unconstitutional, that it lacks a “plenary police power,”^® 
The statistical measures in this and the ABA report indicate that those cases have not dissuaded 
Congress from continuing to pass criminal laws at the same pace. 

Conclusion 

Federal law does not provide a clear definition of crime which would allow us to make 
distinctions among separate criminal acts. As a result, any count can he subject to some dispute. 
At the very least, however, the CRS Memorandum allows us to conclude that since the DOJ 
count in the early 1980s 1) the rate at which Congress passes new crimes has continued at least at 
the same pace and - ba,sed on the higher, yearly average rate reflected in the CRS Memorandum 
- may be increasing and 2) that the United States Code today includes at least 4,803 offenses 
which carry a criminal penalty. 


” See JOHN NOONAN, BRIBES (1984) at 585-86, 620 

^ United States v. Lopez, 514 U.S. 549, 566 (1995); United States v. Morrison, 529 U.S. 598, 618 (2000). 


6 



35 


Mr. Sensenbrenner. Mr. Benjamin. 

TESTIMONY OF STEVEN D. BENJAMIN, IMMEDIATE PAST 

PRESIDENT OF THE NATIONAL ASSOCIATION OF CRIMINAL 

DEFENSE LAWYERS (NACDL) 

Mr. Benjamin. Mr. Chairman and Members of the Task Force, 
my name is Steve Benjamin, and I am the immediate Past Presi- 
dent of the National Association of Criminal Defense Lawyers, this 
country’s preeminent Bar Association advancing the goals of justice 
and due process for persons accused of crime. 

On behalf of NACDL, I commend the House Judiciary Committee 
for creating the Over-criminalization Task Force, and I congratu- 
late the Task Force for its impressive work over the past year. 

I am especially grateful for the leadership and support of two 
members of my own congressional delegation. Judiciary Committee 
Chair Goodlatte and Task Force Ranking Member Scott, whose 
work on this critical issue demonstrates that the danger of over- 
criminalization transcends the traditional ideological divide. This 
problem is real and it affects us all. 

The sheer number of Federal offenses — 4,800 at last count, with 
439 new enactments since 2008 — competes only with our number 
of prisoners, a number greater than any nation on Earth as the 
most visible consequence of over-criminalization. But the con- 
sequences of this problem extend far beyond the number of those 
imprisoned or stigmatized. 

One such consequence is the difficulty of being a law-abiding cit- 
izen. Because criminal law is enforced by punishment, fairness and 
reason require adequate advanced notice of conduct that is consid- 
ered criminal. 

Adequate notice of prohibited conduct permits people to conform 
their conduct to the law and, at the same time, justifies punish- 
ment when they cross a clearly drawn line. Notice is especially im- 
portant in a legal system that presumes a knowledge of the law. 

Before punishing someone for breaking the law, we should at 
least ensure that the law is knowable. This is especially true where 
the conduct is not wrongful in itself and the offense requires no 
criminal intent. Criminal laws must be accessible not only to 
laypersons, but also to the lawyers whose job it is to identify those 
laws and advise their clients. 

The problem, however, is that the Federal statutory crimes in 
the 10,000 to 300,000 Federal regulations that can be enforced 
criminally are scattered throughout 51 titles of the code and 50 
chapters of the CFR. 

NACDL does not have a position on whether all criminal statutes 
should be organized into a single title of the code. Common sense 
would dictate that most criminal provisions should reside in a sin- 
gle title unless clear evidence exists that a particular criminal pro- 
vision belongings elsewhere. 

Fair notice goes beyond being able to locate criminal statutes 
within the code. It includes clarity in drafting precise definition 
and specificity in scope. 

With rare exception, the government should not be permitted to 
punish a person without having to prove that she acted with a 
wrongful intent, and criminal law should be understandable. When 
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the average citizen cannot determine what constitutes unlawful ac- 
tivity in order to conform her conduct to the law, that is unfairness 
in its most basic form. 

Unfortunately, when legislating criminal offenses. Congress has 
failed to speak clearly and with specificity, has failed to determine 
the necessity of new criminal provisions, and has failed to assess 
whether targeted conduct is already prohibited or better addressed 
by State law. 

While the cause of these failures is not clear, the solutions are. 
Moving forward. Congress should approach new criminalization 
with caution and ensure that the drafting and review of all crimi- 
nal statutes and regulations is done with deliberation, precision 
and by those with specialized expertise. 

Given the unique qualifications of the Judiciary Committee and 
their counsel, which alone possess a special competence and broad 
perspective required to properly draft and design criminal laws, 
this congressional evaluation should always include Judiciary Com- 
mittee consideration prior to passage. 

This practice could be guaranteed by changing congressional 
rules to require every bill that would add or modify criminal of- 
fenses or penalties to be subject to automatic sequential referral to 
the relevant Judiciary Committee. 

The Members of this Committee are far better suited to take on 
this critical role and to encourage other Members to always seek 
Judiciary Committee review of any bills containing new or modified 
criminal offenses. 

Hopefully, such oversight would stem the tide of criminalization 
and result in clearer, more specific, understandable criminal of- 
fenses with meaningful criminal intent requirements and would re- 
duce the number of times criminal law-making authority would be 
delegated to unelected regulators. 

These comments are limited to the issues I was invited to ad- 
dress. The problems of over-criminalization are pervasive, and the 
measures necessary to reform go much further than reorganization 
or Committee oversight. Further discussion, of course, is contained 
in my written testimony. 

I thank you for your bipartisan commitment to the task of ensur- 
ing that our Nation’s criminal laws are not themselves a threat to 
liberty. NACDL will continue to support and assist you however we 
can. 

Mr. Sensenbrenner. Thank you very much, Mr. Benjamin. 

[The prepared statement of Mr. Benjamin follows:] 
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My name is Steve Benjamin, and I am the immediate Past-President of the National 
Association of Criminal Defense Lawyers (NACDL). On behalf of NACDL, 1 commend the 
House Judiciary Committee for the work the Overcriminalization Task Force has done in 
examining the problems and reviewing possible solutions to our country’s serious problem of 
overcriminalization. As a practitioner from the Commonwealth of Virginia, I am personally 
grateful for the leadership and support of two members from my own Congressional delegation, 
Judiciary Committee Chair Goodlatte and Task Force Ranking Member Scott, whose work on 
this critical issue demonstrates, yet again, that the danger of overcriminalization transcends any 
ideological divide. NACDL urges the Members of this Task Force to continue their work on 
these critically important issues in the bipartisan spirit that has been the hallmark of their work 
thus far. 

Overcriminalization in America has a direct impact on commerce, free enterprise, and 
innovation. It also erodes the public’s confidence in a fair and just criminal justice system. It is 
present in policies and practices that affect every person in society. Thus, NACDL urges the 
Task Force to take advantage of this opportunity to consider major systemic reforms. The 
problems the Task Force has explored over a series of nine hearings are not abstract or 
theoretical — at this very moment we are all living with the consequences of a misguided public 
infatuation with the use of criminal law as a massive tool of social and economic control. That 
infatuation has left the United States with more prisoners than any other nation on earth, an 
estimated 65 million Americans marred by a criminal record, and billions of dollars 
unnecessarily diverted from core functions and responsibilities of government. 

introduction 

The greatest power that any civilized government routinely uses against its own citizens 
is the power to prosecute and punish under criminal law. This power necessarily distinguishes 
the criminal law from all other areas of law and makes it uniquely susceptible to abuse and 
capable of inflicting injustice. More than any other area of law, criminal law, because its 
prohibitions and commands are enforced by the power to punish, must be firmly grounded in 
fundamental principles of justice. Such principles are expressed in both substantive and 
procedural protections. 

One such fundamental principle is embodied in the doctrine of fair notice, which is a 
critical component of the Constitution’s due process protection. The fair notice doctrine requires 
that, in order for a person to be punished criminally, the offense with which she is charged must 
provide adequate notice that the conduct in which she engaged was prohibited. In the words of 
the Supreme Court: “No one may be required at peril of life, liberty or property to speculate as to 
the meaning of penal statutes. All are entitled to be informed as to what the State commands or 
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forbids.”* Due process therefore demands that a criminal law give “fair warning of the conduct 
that it makes a crime.”^ Unfortunately, there are a number of systemic flaws in the federal 
criminal justice system that undermine this fundamental constitutional right to fair notice. 

Congress has revised the federal criminal code a handful of times over the last century 
and a half, most recently in 1948. It is past time for another comprehensive revision. Whether 
that review and revision should be led by the Judiciary Committee or delegated, at least as an 
initial matter, to a Commission or other body of stakeholders, is a question beyond today’s 
hearing although we note the many practical and political obstacles that could potentially 
interfere with a fair and neutral rewrite of the federal code. Ideally, any such effort should focus 
on seven main goals : (1) reviewing the existence and placement of all federal criminal 
provisions, and revising or reorganizing the code to provide fair notice and avoid unnecessary 
duplication; (2) ensuring that the revised federal criminal code strikes a proper balance between 
federal and state criminal enforcement; (3) clearly defining the different levels of mens rea and 
applying those definitions in a fair and rational way to all federal offenses (both statutory and 
regulatory); (4) ameliorating the harm of regulatory overcriminalization and preventing future 
such instances; (5) establishing uniform rules of construction; (6) revising the counter-productive 
and unnecessarily harsh system of punishment that has produced an excessive federal prison 
population; and (7) addressing the many punitive collateral consequences of arrest or conviction 
that deny redemption, interfere with rehabilitation, and thwart productive reintegration with 
society 

Proliferation of the Federal Criminal Code 

In 1998, the American Bar Association’s Task Force on the Federalization of Crime 
described the federal criminal law as being so large that there existed “no conveniently 
accessible, complete list of federal crimes.” As of 2003, over 4,000 offenses carried criminal 
penalties in the United States Code.'* By 2008, that number had increased to over 4,450.“' And, 
most recently, the Congressional Research Service has estimated that since 2008, at least another 


’ Bouie V. City of Cohmibia, 378 U.S. 347, 351 (1964) (iiitciiial quotation marks omitted) (quoting LatizoUa v. New 
Jersey, 306 U.S. 451, 453 (1939)). 

-Id. at 350. 

* John S. Baker, Jr.. Tlte Federalist Soc’y for Law & Pub. Policy Studies. Measuring the Explosive Growth of 
Federal Crime Legislation (2004), at 3, available at http://ww\w.fed-soc.org/doclib/20070404_crimrepoitfinal.pdf 
(last visited June 11, 2013). 

Jolm S. Baker, Jr., Revisiting the Explosive Grvtwlb of Federal Crimes, The Heritage Foundation Legal 
Memorandum No. 26, June 1 6, 2008, available at hUp://w\v\v.herilage.org/Research/Legallssues/lm26.crm (last 
visited June 1 1, 2013). 
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439 criminal offenses have been enacted.^ Many scholars and even government officials have 
admitted that none of these counts can be deemed completely accurate, although just recently an 
anonymous Twitter account has started tweeting one federal crime each day and claims it will do 
so until all have been identified.^ In addition to federal statutory crimes, it is estimated that there 
are at least 10,000, but possibly as many as 300,000, federal regulations that also can be enforced 
criminally.^ Unfortunately, with this many criminal provisions scattered throughout the fifty-one 
titles of the U.S. federal statutory code and the fifty chapters of the Code of Federal Regulations 
(C.F.R.), neither criminal law professors nor lawyers who specialize in criminal law can know 
(or reasonably identify) all of the conduct that is criminalized. Average law-abiding individuals 
have no hope. 

This proliferation of federal offenses has two main practical consequences. First, the 
sheer number of crimes, scattered throughout the Code and C.F.R., creates a notice problem. 
Justice Holmes said long ago that “fair warning should be given to the world in language that the 
common world will understand, of what the law intends to do if a certain line is passed.”* But 
with the statutory scheme that currently exists, “fair warning” is a fiction. If our legal system is 
going to presume that everyone knows the law — and if we wish to deter citizens from violating 
the law — we must make the law knowable. Second, the existence of multiple federal statutes that 
address similar conduct encourages federal prosecutors to overcharge. Pruning the federal 
criminal code should reduce this practice and help to ensure even-handed application of the law. 

For example, as a previous witness of this Task Force explained,^ there are more than two 
dozen different false statement statutes in Chapter 47 of Title 18; there are seven different fraud 
statutes in Chapter 63 of Title 18; and 19 different obstruction offenses in Chapter 73 of Title 18. 
There are also other false statement, fraud, and obstruction offenses scattered throughout Title 1 8 
and elsewhere that address the same conduct. Surely a comprehensive review of the federal 
criminal code would identify more such examples. 


^ Memorandum from Alison M. Smith and Richard M. Tlioinpson IT on Criminal OITenses Enacted from 2008 - 
2013 to the Crime, Tenorism, Homeland Security & Im-cstigatioiis Subcoimn. (H. Judiciaiy) 1 (June 23, 2014) (on 
file with Cong. Research Serv,). 

A Crime a Day, https; w'W'W'.twitter.com/CrimcADay (last visited July 23, 2014). 

' Task Force on Federalization of Criminal Law, Criminal Justice Section, Am. Bar Ass’n, 'I 'he h'ederalization of 
Criminal Law, at 9 n. 1 1 , app. C (1998). 

"^McBoyte v. UnitedStates, 283 U.S. 25, 27 (1931). 

Hearing on Criminal Code Reform Before the Over-criminalization Task Force of 2014 of the H. Comm, on the 
Jndiciaty. 1 13th Cong. (20 14) (statement of John D. Chne, Law Office of John D. Cline. San Francisco, CA). 
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For these reasons, NACDL strongly recommends a review of the federal code to identify 
overlapping, duplicative statutes — some of which could be repealed and/or revised in order to 
achieve a uniform and clear statement of the law. The inquiry should explore whether a criminal 
sanction is necessary at all — as opposed to civil and administrative remedies — and, if so, 
whether existing federal criminal statutes suffice to punish the conduct at issue. And, while 
NACDL has not yet taken a position on the issue of whether all criminal statutes must be 
organized into a single title of the code, common sense would dictate that most criminal 
provisions should reside in Title 18 unless clear evidence existed that a particular criminal 
provision belonged elsewhere. For criminal laws to be effective and fair, they must be accessible, 
not only to laypersons, but also to lawyers whose job it is to identify the laws and advise their 
clients concerning them. Flaving fewer criminal offenses, organized in a meaningful way, is one 
step towards that goal. 

Reform of the code affords another, closely related opportunity: to restore the balance 
between federal and state law enforcement. Our federalist system contemplated that law 
enforcement would be primarily a state function. Initially, there were only a few federal offenses, 
and those offenses focused on the protection of clearly federal interests. Although the Supreme 
Court has recognized the need to exercise caution in altering this traditional federal-state balance 
in law enforcement, federal criminal jurisdiction has expanded so immensely that now almost 
any culpable conduct can be brought within the federal purview.*'* Certain witnesses have 
testified to this Task Force regarding which subject matters are appropriate for federal 
jurisdiction." Regardless of how Congress ultimately strikes the federal-state balance in law 
enforcement, the issue deserves careful, systematic consideration. Reform of the federal criminal 
code affords that opportunity. 

Enforcement of a monstrous criminal code has resulted in a backlogged judiciary, 
overflowing prisons, and the incarceration of innocent individuals who plead guilty to avoid the 
draconian sentences that prosecutors often seek when individuals assert their right to trial. 
Enforcement of this inefficient and ineffective scheme is at tremendous taxpayer expense. 


Bond V. United States. 134 S. Q. 2077 at ’’’2 (2014) ('‘Because our constitutional structure leaves local criminal 
activity primarily to the States, we have generally declined to read federal law as intmding on tliat responsibility', 
unless Congress has clearly indicated tliat tltc law should have such reach.”). 

E.g., Hearing on .Agenctv Perspeciives Before the Over-criminalization Task Force of 2014 of the H. Comm, on the 
.Judiciaiy. I 13th Cong. (2014) 4 (sLaLemeril of Judge Iretre Keelev, Chair of the Comm, on Criminal Law , Jitdicial 
Conf. of the U.S.) (settirrg forth several broad areas ildeettrs appropriate for federal jurisdiction). NACDL 
encourages more inquiry into the appropriately rranow scope of federal criminal jurisdiction. 
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The Absence of Meaningful Criminal Intent Reqnirements in Federal Statntes and 
Regnlations 

At the first hearing of the Task Force, and at almost every hearing since, there has been 
near unanimous agreement among the witnesses that, in addition to the overwhelming number of 
federal criminal offenses, the erosion of mens rea in these offenses is the most pressing aspect of 
the overcriminalization problem and that its restoration should be the top priority of this Task 
Force. 


As a cornerstone of our criminal justice system since our nation’s founding, the 
constitutionally-based principle of fair notice is embodied in the requirement that, with rare 
exceptions, the government must prove the defendant acted with criminal intent before 
subjecting her to criminal punishment. More specifically, no individual should be subjected to 
condemnation and prolonged deprivation of liberty, and the serious, life-altering collateral 
consequences that follow, unless she intentionally engages in inherently wrongful conduct or 
acts with knowledge that her conduct is unlawful. It is only in such circumstances that a person is 
truly blameworthy and thus deserving of criminal punishment. 

The criminal intent requirement is not just a legal concept — it is the fundamental anchor 
of the criminal justice system. Absent a meaningful criminal intent requirement, an individual’s 
other legal and constitutional rights cannot adequately protect that individual from unjust 
prosecution and punishment for honest mistakes or engaging in conduct that they had no reason 
to know was wrongful. Moreover, the inclusion of criminal intent requirements in criminal 
offenses serves the broad purpose of deterrence in the criminal justice system while acting as a 
safety valve against criminal punishment for innocent actors. Black’s Law Dictionary defines 
deterrence as “[t]he act or process of discouraging certain behavior, particularly by fear; esp., as 
a goal of criminal law, the prevention of criminal behavior by fear of punishment.”'^ Deterrence 
of criminal conduct cannot be achieved in a system that punishes those who are not culpable. If a 
person is unaware of the prohibited nature of the conduct in which she is engaging, then the risk 
of criminal punishment simply cannot affect, let alone prevent, engagement in that conduct. This 
is especially the case with strict liability, which “is inefficacious because conduct 
unaccompanied by an awareness of the factors making it criminal does not mark the actor as one 
who needs to be subjected to punishment in order to deter him or others from behaving similarly 
in the futurej.]”*^ 

Whether the offense is relatively straightforward like homicide or a more complicated 
regulatory prohibition, careful consideration must always be given to the fundamental principles 
of culpability and fair notice when defining the guilty mind and guilty act that constitute the 


Black's Law Dictioiiaiy (rev. 9tli cd. 2009). 

Herbert L. Packer, Mens Rea and the Supi-enie Court. 1962 Sup. CL. Rev. 107, 109. 
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crime. Furthermore, strict liability should only be employed in the criminal law after full 
deliberation. As the Supreme Court has recognized, “[a]ll are entitled to be informed as to what 
the State commands or forbids.”’'' By its own terms, a criminal offense should prevent the 
conviction of an individual acting without intent to violate the law and knowledge that her 
conduct was unlawful or sufficiently wrongful so as to put her on notice of possible criminal 
liability. A person who acts without such intent and knowledge does not deserve the 
government’s greatest punishment or the extreme moral and societal censure such punishment 
carries. 


Unfortunately, there is now a congressional practice of enacting criminal laws with weak, 
or inadequate, criminal intent requirements. Whether this is a product of careless draftsmanship 
or political expediency, the result is always the same — the loss of due process for the average 
person. This troubling trend was well-documented in NACDL’s ground-breaking joint report, 
Without Intern: How Congress Is Eroding the Criminal Intent Requirement in Federal Law, 
released with the Heritage Foundation in May 2010 (hereinafter ‘^Without Intent Reporf’), and 
can be seen in many pending and recently enacted laws. 

Congress also frequently delegates its criminal lawmaking authority by passing a statute 
that establishes a criminal penalty for the violation of any regulation, rule, or order promulgated 
by an Executive Branch agency or an official acting on behalf of such an agency. This 
“regulatory overcriminalization” has a dramatic impact on individuals as well as businesses large 
and small. These regulatory crimes are especially pernicious because they rarely, if ever, receive 
careful scrutiny from Congress, In addition, many of these criminal regulations lack meaningful 
criminal intent requirements or apply vicarious criminal liability, which allow for criminal 
punishment absent blameworthiness. The oversight of compliance with complicated and 
extensive rules and regulations is no longer reserved for civil and regulatory enforcement 
agencies, but is also under the jurisdiction of federal prosecutors. Regulatory crimes represent a 
dangerous confluence of power: the Executive Branch that prosecutes crimes also creates and 
defines them. 

The injury caused by the erosion of meaningful criminal intent requirements in federal 
statutes and federal regulations is not limited to the individual; it infects our entire criminal 
justice system and disrupts the rule of law in society as a whole. When Congress fails to ensure 
that its laws contain adequate criminal intent requirements, it effectively abdicates its power and 
responsibility by providing prosecutors with unbridled discretion and inviting judges to engage 
in lawmaking from the bench. Citizens rely on their constitutional rights, the separation of 
powers among the three branches of government, and the division of power between the state 
and national governments, to check otherwise unrestrained government power. The failure to 
adhere to these constitutional and prudential limits is a true abuse of our government’s greatest 
power. 


■ ' /.anztVto V. \ew Jersey, 306 U.S. 451, 453 (1939). 
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While the cause of these failures is not entirely clear, the solutions are. Going forward, 
Congress should approach new criminalization with caution and ensure that the drafting of all 
criminal statutes and regulations is done with deliberateness, precision, and by those with 
specialized expertise. Given the unique qualifications of the Judiciary Committees, which alone 
possess the special competence and broad perspective required to properly draft and design 
criminal laws, this Congressional evaluation should always include Judiciary Committee 
consideration prior to passage. This practice could be guaranteed by changing congressional 
rules to require every bill that would add or modify criminal offenses or penalties to be subject to 
automatic sequential referral to the relevant Judiciary Committee.*’ The positive impact of such a 
practice was documented in the Wilhotil Ittlenl Report, which found a statistically significant 
positive correlation between the strength of a mens rea provision and Judiciary Committee action 
on a bill containing such a provision.'*’ The Members of this Committee are far better suited to 
take on this critical role and to encourage other Members to always seek Judiciary Committee 
review of any bills containing new or modified criminal offenses. Hopefully, such oversight 
w'ould stem the tide of criminalization, result in clearer, more specific and high quality criminal 
offenses with meaningful criminal intent requirements, and would reduce the number of times 
criminal law-making authority would be delegated to unelected regulators. 

How'ever, because an intention to do better is not enough to address the current situation. 
Congress should also explore solutions to the existing problem, including enacting a statutory 
law establishing a default criminal intent requirement to be read into any criminal offense that 
currently lacks one. As discussed in greater detail by other witnesses who have testified before 
this Task Force, this requirement should be protective enough to prevent unfair prosecutions and 
should apply retroactively to all, or nearly all, existing laws. Although it is usually unwise to do 
so, Congress could draft the legislation to allow for the enactment of, or continuing existence of, 
certain strict liability offenses, NACDL urges that strict liability not be imposed in the criminal 
law as a general matter. Where strict liability is deemed necessary, NACDL cautions this body to 
employ it only after full deliberation and then only if explicit in the statute. Invocation should be 
a true rarity, as even the Supreme Court has cautioned against the imposition of strict liability in 
the criminal law and has stated that all but minor penalties may be constitutionally impermissible 
without any intent requirement.*’ 


Scqucntiat rcfcnal is the practice of sending a bill to iiiiiltiplc congressional coimnittccs. In practice, tliis first 
coimiiittcc lias exclusive control over tlic bill until it rcpoits tlic bill out or the time limit for its consideration 
expires, at which point the bill moves to the second committee in the sequence, in the same manner. 

See Without Intent Report at 20-21. 

' ' In Movissette v. United States, the Supreme Court held that, as a general mailer, the penalties imposed for public 
welfare offenses for which the imposition of strict liability is permitted “commonly are relatively small, and 
conviclion does not grave damage to an offender's reputation.” 342 U.S. 246, 250 (1952). The Court was clear about 
why the imposition of strict liability in the criminal law’ is traditionally disfavored: 
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As for addressing the current problems caused by a massive, and yet uncountable number 
of criminal federal regulations, a number of potential reforms have been proposed or referenced 
during testimony before this Task Force. These reforms range from a total ban on regulatory 
criminal law-making, to “sun-setting” provisions that would phase out criminal (but not civil) 
enforcement of existing regulations, to a requirement that all agencies publicly identify all 
regulations that authorize criminal enforcement and how frequently they are invoked, to a 
requirement that regulatory provisions only be eligible for criminal enforcement after a second 
offense, among others. NACDL encourages the Task Force to continue to explore these and 
other potential reforms. 

Ultimately, if Congress determines that the time has finally come for a comprehensive 
overhaul of the federal criminal code, that process would afford an ideal opportunity to do what 
has not yet been done on the federal level — to establish uniform terminology for different levels 
oimens rea and to assign to each offense in a revised federal criminal code an appropriate level 
of mens rea^^ Wholesale reform of the federal criminal code would afford the opportunity to 
decide, in a reasoned and systematic way, when knowledge of illegality should be required and 
how specific that knowledge must be — something that is very much needed in federal 
jurisprudence. 

Beneficial Rules of Construction 

Courts have adopted certain rules of construction to interpret criminal statutes, the most 
prominent of which is the rule of lenity. Because these rules are Judge-made, however, their 
application can seem random, And they may conflict with other rules of construction, such as the 
admonition in the RICO statute that its terms are to be liberally construed to affect its remedial 
purposes. Reform of the federal criminal code would afford an opportunity to establish uniform 
rules that courts can apply in construing federal criminal statutes, Two such rules are worth 
highlighting here. 


The contention that an injiii>' can amoiuit to a crime only when inflicted by intention 
is no provincial or transient notion. It is as universal and persistent in mature systems 
of law' as belief in freedom of tlic human will and a consequent ability and duty of the 
normal indh idiial to choose between good and evil. A relation bctw-ccn some mental 
element and punisluncnt for a liaiiiiful act is almost as instinctive as the cliild’s familiar 
exculpatory “But I didn't mean to, " and has afforded tlic rational basis for a tardy and 
iinfinislicd substitution of dctciTcncc and refonnation in place of letaliation and vengeance 
as the moLivation for public prosecution. 

Id. at 250-51 (citations omiUed). 

Sections 2.02 tlirongh 2.05 of the Model Penal Code represent an effort to establish and define a liierarchy of 
mens rea requirements. The MPC mens rea provisions may work w'^cll for a typical state criminal code, but they arc 
inadequate for the more complex offenses tliat appear in tlic federal code. Among other deficiencies, the MPC docs 
not adequately address the need for proof of knowledge of illegality in the context of broadly worded federal 
offenses. 
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First, as discussed many times throughout the Task Force’s hearing, the rule of lenity — a 
rule requiring that any doubts about the scope of a criminal statute should be resolved in the 
defendant's favor — should be codified and made applicable to all federal crimes. The rule of 
lenity, especially in conjunction with a strong mens rea requirement, meaningfully fulfills the 
basic constitutional requirement of “fair warning.” 

Second, courts often struggle to determine the reach of a criminal provision’s mens rea 
element. Does the requirement that the defendant act "knowingly," for example, extend to all 
aspects of the conduct that makes up the offense? Does it extend to jurisdictional elements, such 
as the use of interstate commerce? Does it extend to circumstances that make the conduct 
criminal, such as the age of a victim of sexual misconduct? Does it extend to elements that affect 
punishment, such as the quantity of drugs involved? Many of these difficult questions of 
interpretation can be resolved with a simple, generally applicable rule that the specified mens rea 
applies to all elements of the offense unless the statute creating the offense specifically 
provides otherwise. Or, Congress might adopt something akin to the Model Penal Code’s rule 
that a mens rea term applies to all “material elements” of an offense.*^ These and possibly other 
straightforward rules of construction will increase uniformity — and thus fairness — in the 
interpretation of federal criminal statutes. They will also conserve judicial resources that are now 
devoted to interpreting federal criminal statutes on a case-by-case, ad hoc basis. 

Effective, Not Overly Harsh, Punishment 

Revision of the federal criminal code also affords an opportunity to rethink punishment. 
Most significantly, the use of mandatory minimum sentences should be carefully reviewed and 
abandoned or at least greatly restricted. Mandatory minimum sentences are a harsh, blunt tool 
that has led to the prolonged incarceration of many men and women who could be appropriately 
punished and returned to society through less draconian means. Other means of reducing the 
bloated federal prison population without diminishing deterrence or jeopardizing public safety 
should be considered as well 

The same can be said for U.S. Sentencing Guidelines that continue to recommend 
disproportionately high sentences across a broad spectrum of criminal offenses. The problems 
created by overcriminalization are exacerbated by sentences that fail to account for the individual 
circumstances of particular conduct. While a potential sentence of 30 years may serve to deter a 
person from intentionally violating the law, such a sentence can have no deterrent effect where a 
person had no intention to commit a wrong or had every reason to believe his or her conduct was 
lawful. Rather, the combination of such high sentences with overly broad criminal offenses that 
lack meaningful criminal intent requirements often results in the incarceration of innocent 


Model Penal Code § 2.02(4). 
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people. Unfettered prosecutorial discretion and draconian sentences are responsible for what is 
known as the “trial penalty,” which chills exercise of the right to trial in federal court. Few 
people would risk going to trial, facing possible incarceration of 10 or 20 years, when the plea 
offer is “only” 15 months. A genuine lack of blameworthiness is no match for this risk. 

Other witnesses have testified that among the other possible reforms worth considering 
are the reinstitution of federal parole, the expansion of the amount of "good time" a federal 
prisoner can earn, and an increase in the power of federal judges to reduce or alter the conditions 
of federal prison tenns in light of certain hardships. Through these means or others, federal 
prisoners who have received just punishment and present no danger can return to their families 
and become productive members of society, rather than a burden on taxpayers. 

The Importance of the Restoration of Rights^ 

As discussed during the last hearing. Congress must do its part to promote a change in the 
national mindset to embrace the concepts of redemption and forgiveness, including a public 
education campaign to combat erroneous and harmful stereotypes and labels applied to 
individuals who have had an encounter with law enforcement and the criminal justice system. As 
a cornerstone of this movement, the United States should establish a “National Restoration of Rights 
Day” to recognize the need to give individuals who have successfully fulfilled the terms of a criminal 
sentence the opportunity to move on with their lives. 

First, mandatory consequences must be repealed, and discretionary disqualifications 
should be limited based on relevancy and risk factors. Legislatures should not impose a 
mandatory collateral consequence unless it has a proven, evidence-based public safety benefit 
that substantially outweighs any burden it places on an individual’s ability to reintegrate into the 
community. 

Second, existing legal mechanisms that restore rights and opportunities must be 
reinvigorated and new ones established. Congress should provide individuals with federal 
convictions with meaningful opportunities to regain rights and status. Congress should also 
provide individuals with state convictions the effective mechanisms needed to avoid collateral 
consequences imposed by federal law. The federal criminal justice system lacks viable 
mechanisms for relief from a federal conviction. Individuals with federal, military and District of 
Columbia Code convictions have even more severely limited access to relief from collateral 
consequences than do individuals with state convictions. Unlike many state systems, there is no 
expungement, sealing, or certificate of relief from disabilities for federal convictions, or even for 
non-conviction records. The only avenue for someone with a federal conviction, a petition for 


Set; NACDLs report. Collateral Damage: America’s Failure to Forgive or Forget in the War on Crime: A 
Roadmap to Restore Rights and Status After y\rrest or Conviction, available aL: 
vvvv\v. •nacdi.org/Tesi.OTalioii/roadiTiaprepoil. 
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presidential pardon, unfortunately, rarely leads to relief Countering this deficit of federal relief 
options requires a two-pronged approach. First, the pardon process must be reinvigorated. 
Congress can expand opportunities for relief and restoration by giving sentencing judges the 
power to relieve collateral consequences at sentencing. Additionally, Congress should create a 
federal certificate of relief from disabilities. Certificates should be available for all federal 
convictions pursuant to clear, objective eligibility standards. 

Third, non-conviction dispositions must be expanded and utilized. To avoid harmful and 
unnecessary collateral consequences, diversion and deferred adjudication should be available for 
all but the most serious crimes, and prosecutors and courts should be encouraged to use these 
alternatives. Fourth, incentives must be created to encourage employers, landlords and other 
decision-makers to consider individuals with convictions for certain opportunities. 

Finally, access to criminal history records for non-law enforcement purposes must be 
subject to reasonable limitations. Government entities that collect criminal records should have 
set mechanisms for ensuring that official records are complete and accurate and must facilitate 
opportunities for individuals to correct any inaccuracies or omissions in their own records. 
Criminal records that do not result in a conviction should be automatically sealed or expunged, at 
no cost to their subject. The federal government must develop policies that limit access to and 
the use of criminal history records for non-law enforcement purposes in a manner that balances 
the public’s right of access to information against the government’s interest in encouraging 
successful reintegration of individuals with records and privacy interests. The federal and state 
systems must never sell criminal records, and the federal government should strictly regulate 
private companies that collect and sell records. 

Conclusion 

No matter which form it takes, overcriminalization results in the abuse of the criminal 
law and facilitates and encourages the executive branch, rather than the legislative branch, to 
define the criminal law. Not only are prosecutors given unlimited charging discretion with broad 
undefined laws at their disposal, but regulatory agencies are empowered to unilaterally enact 
massive criminal provisions with little oversight. As a result, the legislative branch has not only 
ceded control of the criminal law, but also the ability to limit the weighty economic, social, and 
individual costs of the entire criminal justice system. This abdication of Congress’ criminal 
lawmaking has additional unintended consequences. 

First, the poorly written laws and weak intent standards create an environment that is ripe 
for selective, and sometimes political, prosecution. Second, poorly drafted laws create too high 
of a risk to exercise the constitutional right to a trial. The right to have a neutral, third party 
review the evidence and facts is fundamental to the foundation of our criminal justice system. 
And, yet, even if an accused person has minimal culpability or a strong defense, when faced with 
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a sentence of 20, 30, or more years, he or she will often forego the tight to a trial. Unlimited 
discretion over charging decisions, along with the power of mandatory minimum sentences and 
disproportionately high Sentencing Guidelines, afford prosecutors the power to deter the accused 
from exercising their right to a fair trial or from challenging the constitutionality of a federal 
statute. Lastly, overly broad laws combined with inadequate criminal intent requirements allow 
the criminal law to be improperly used as a tool to pursue civil claims. Both government and 
corporate entities resort to the threat of a criminal sanction to extract civil judgments and 
forfeitures, eliminate competitors, and improperly control behavior. Unfortunately, it is not 
uncommon for companies to provoke government criminal enforcement against each other to 
obtain corporate advantages and as a way to maintain control over the marketplace. 

Our nation’s criminal justice system should not be used as a pawn between competing 
mega-corporations, as a career ladder for an ambitious prosecutor, as a political device, or as a 
blank canvas for unelected bureaucrats to expand their regulatory jurisdiction. It is the sacred and 
solemn duty of Members of Congress to create and define our nation’s laws in a careful and 
thoughtful manner to prevent such abuses. 

NACDL is grateful for the opportunity to share our expertise and perspective with the 
Task Force and commends the efforts of the Task Force to address the problem of 
overcriminalization and to work towards reform. The bipartisan approach to this problem, 
especially in the current political climate, is meaningful and important. As you know, NACDL 
and its partners from across the political spectrum have highlighted the problem of 
overcriminalization for several years. NACDL believes that the solutions outlined above 
constitute meaningful, important, and achievable remedial steps that will garner broad support. 
We continue to be inspired by your willingness to tackle this problem and stand ready to assist in 
every way possible. 


Respectfully, 

Steven D. Benjamin 
Benjamin and DesPortes, P.C. 
P.O. Box 2464 
Richmond, VA 23218-2464 
Phone: 804.788.4444 
Fax: 804.644.4512 
Email : sdbenjambii'chaot. com 
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Mr. Sensenbrenner. The Chair is going to reserve his ques- 
tioning to the end of the questions, assuming we still have time be- 
fore the hell rings. 

And the Chair at this time recognizes the gentleman from Ala- 
bama, Mr. Bachus. 

Mr. Bachus. I thank the Chair. 

I was looking at Mr. Benjamin’s testimony — both your testimony, 
but I think we are to the point where we are ready to act, hope- 
fully. We know the problem. It has been reinforced several times. 
We have gotten the message. And I think the key is what do we 
do. 

And on page 9 of your testimony, Mr. Benjamin, you suggest at 
least four things I hear, and I know Congressman Scott has men- 
tioned one or two of these. 

One is by changing congressional rules to require every bill that 
would add or modify criminal offenses or penalties be subject to 
automatic referral to the relevant judicial Committee, you know, 
and I think that is very important because, as you say, this is the 
Committee with the expertise. 

Two: Enact a statutory law establishing a default criminal intent 
requirement to be read into any criminal offense that currently 
lacks one. 

Three — and it says this requirement should be protective enough 
to prevent unfair prosecutions and should apply retroactively to all 
or nearly all existing laws. And I actually know that is a radical 
idea, but I believe in that. 

And I think there ought to be something where you can go before 
a judge and present some evidence or before a board, particularly 
some of these environmental crimes. I could mention several cases 
of where people discovered hazardous waste on their property and 
reported it, but they couldn’t afford to dispose of it fast enough. 

And a lot of these cases, I talked to a former Congressman — En- 
ergy and Commerce was dealing with this — and he said we had a 
lot of these cases in the 1980’s and early 1990’s and we kept trying 
to do something, but we couldn’t figure out what to do. And maybe 
that is because it wasn’t judiciary. 

The next thing — and I am going to ask your reaction — on strict 
liability, your association urges strict liability not be imposed in a 
criminal law as a general matter. Where strict liability is deemed 
necessary, the body only employ it only after full deliberation and 
then only if explicit in the statute. I think that, you know, we 
ought to say, if it is not explicit in the statute, there is no strict 
liability. 

And the fourth one is that — I did not know this, but — and I will 
say this to the members of the panel. At the bottom of the page, 
he says, “Supreme Court has cautioned against the imposition of 
strict liability and criminal law and has stated that all but minor 
penalties may be constitutionally impermissible without any intent 
requirement.” 

You know, we have said several times in our deliberations — and 
witnesses have — that, without an intent requirement, you know, I 
can see a minor fine, but when you are talking about putting some- 
one in jail for a year and a day, that is pretty scary. 
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But I would just say — I would ask both of you to give us five or 
six specific statutes that we can do or your associations can even, 
you know, draft some just as a model and we could look at them, 
and I think that would be particularly helpful. 

I really appreciate your testimony. And, Dr. Baker, you have 
been here before. 

This, to me, is such an important thing because I think we have 
seen travesties of justice. We have seen people with no criminal in- 
tent. And, if anything else, the government can use that power to 
force them to do things just with the threat. You know, they don’t 
have to get a conviction. 

And you could really — it could be used in a way that we see some 
countries around the world that use the judicial process simply to 
put people in jail that stand in their way of whatever their goal is. 
And I hate that, on certain cases, people with agendas have maybe 
done that here. That is a shame because that is not America. That 
is not what our constitutional forefathers envision. 

My time is up. 

Mr. Sensenbrenner. Time of the gentleman has expired. 

The gentleman from Virginia, Mr. Scott. 

Mr. Scott. Thank you, Mr. Chairman. 

Dr. Baker, what problems could occur if we defer to States for 
prosecution of virtually all cases that do not have a bona fide Fed- 
eral nexus? 

Mr. Baker. Well, even today, in most cases, the overwhelming 
number of cases are still prosecuted at the State level. It is more 
or less on a selective basis that prosecutors pick cases. 

Sometimes there are conflicts between local law enforcement peo- 
ple in terms of where the jurisdiction is fighting over certain 
cases — high-profile cases. Other times, it’s cooperation based on 
money. 

When I was prosecuting in New Orleans, we had longer sen- 
tences than the Federal, if you can believe that. And so all of the 
Federal drug cases the Federal agents would steer into our courts 
because of the longer sentences. Some States, the drug people will 
steer the case still into State court if there is a tougher provision 
on search and seizure. 

So law enforcement people are very practical. And so to give a 
general answer to it, you would have to be specific place by place. 
I am not exactly sure what you are trying to — would it overwhelm 
the State? Is that what you are talking about? 

Mr. Scott. No. Just as a general matter, we ought to defer to 
the States. 

One of the previous witnesses said, in ascertaining — when you go 
through the list of things that you ought to consider, the differen- 
tial in penalties was not on their list of things that were legitimate 
to consider. 

Mr. Baker. Really? 

Mr. Scott. Do you agree with that? 

Mr. Baker. No. 

Mr. Scott. That you can pick and choose your jurisdiction based 
on the 

Mr. Baker. Absolutely. We did it. 

Mr. Scott. Well, yeah, you did it. 
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Mr. Baker. Yeah. I mean, we did it. The question was 

Mr. Scott. And then we did it in Richmond, and people brag 
about the fact that Project Exile worked. 

Mr. Baker. I wrote against — I have an article against Project 
Exile. I will show it to you. 

Mr. Scott. Good. Well, without pointing out that, in Richmond, 
the crime rate went down because it had Project Exile, but in other 
cities in Virginia that didn’t have Project Exile, the crime rate went 
down more. 

Mr. Baker. Exactly. I point that out in my article. 

Mr. Scott. Mr. Benjamin, you mentioned a notice. How do you 
get noted — if you had mens rea, obviously, you had notice because 
you had criminal intent. 

How else would you get notice out there so the people know that 
they are committing a crime? 

Mr. Benjamin. Well, you make the laws accessible. Now, if some- 
one wants to determine in advance whether their conduct — their 
proposed conduct is criminal, they have got to hire a lawyer to an- 
swer that question and then the lawyer has got to find the statute 
within the 51 titles of the code. 

It is nearly an impossible task. And that is why we always hedge 
our bets. Few lawyers are going to say you can do that. It is be- 
cause the law permits such uncertainty. It is so ambiguously writ- 
ten that it is impossible to know even by lawyers whether proposed 
conduct is truly lawful or unlawful. 

Mr. Scott. Is that why the rule of lenity is so important? 

Mr. Benjamin. That is exactly why the rule of lenity is so impor- 
tant. 

Mr. Scott. Can you say a word about the overlapping crimes in 
State and Federal and what it does for the so-called trial penalty. 

Mr. Benjamin. I certainly can. 

The trial penalty is the penalty for going to trial, meaning that, 
if you — let me back up. Because I think it is a unique and cher- 
ished American value consistent with freedom and liberty, that if 
the government accuses us of a crime and threatens to take away 
our freedom, we have that right to stand up to the government and 
not only deny it, but make them prove it, to say, “Oh, yeah? Prove 
it.” 

But we have completely lost that right because, if we go to trial 
either because we want to make the government prove their allega- 
tion or we want to challenge the constitutionality of a dubious stat- 
ute or because we are innocent, we can no longer do that because, 
if we lose our bid to challenge the government, then we face stag- 
gering mandatory minimum sentences that can be stacked by the 
prosecution to beat us into guilty pleas. That is not how our system 
was designed. 

Mr. Scott. Are there problems in consolidating all of our codes 
into Title 18 or would it be better to have them spell all around 
where the subject matter crime goes with the subject matter like 
the Agriculture Code? 

Mr. Baker. Well, first of all, when the proposed Federal Criminal 
Code back in the 1980’s came before the Judiciary Committee, the 
real problem was, in organizing the code, people didn’t pay atten- 
tion to all of the many provisions. In one sense, it was a code, but 
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in another sense the Federal Government should not have a code, 
because a code is a comprehensive statement of criminal law. 

And if you believe, as I do, constitutionally that Congress has 
only limited powers and has to justify it on particular enumerated 
powers, then the idea of a comprehensive Criminal Code is very 
difficult to create without, in effect, expanding Federal power. 

My main concern about a general code like that would — even 
with an attempt to limit Federal power, it would de facto end up 
expanding Federal power. 

Mr. Sensenbrenner. The gentleman’s time is expired. 

The gentleman from Michigan, Mr. Conyers. 

Mr. Conyers. Thank you, Mr. Chairman. 

I want to thank both of you gentlemen. 

And this is our tenth hearing, and both of you have been here 
before. So this is a good place and a good point to begin with, is: 
How do you see the cumulative effect and impressions and under- 
standing that we have gleaned out of these ten hearings this year 
and last year? 

Dr. Baker, why don’t you start us off on that. 

Mr. Baker. Well, if I compare back to Federal criminal trials 
that I sat back — through when I was a law clerk and Federal trials 
today, the biggest thing that strikes me is the imbalance of power 
and how the power has shifted so dramatically toward Federal law 
enforcement to the point where not everyone, but there is a certain 
arrogance that pervades the prosecutors. And it goes with the terri- 
tory, unfortunately. When you give anybody too much power, they 
are going to use it. 

And I don’t mean that they are using it for what they perceive 
to be bad things. They believe that what they are doing is the right 
thing. Of course, when they then resign and become criminal de- 
fense attorneys, they get a different perspective and they realize, 
“Well, maybe, maybe, we were a little too aggressive.” And I can 
tell you that I have been on panels with former AUSAs and they 
have said that, now that they are on the defense side. 

The reality is there are three perspectives: The prosecutor, the 
defense, and the judge or jury. And they are not the same perspec- 
tives. And there has to be a balance between the two sides, and I 
think at this point that the balance is too much in favor of Federal 
prosecution. 

Mr. Conyers. But, still. State crimes are far more numerous 
than are Federal. 

Mr. Baker. They do. But here is the difference: You know from 
Detroit — and I can tell you from New Orleans — people trying to 
prosecute and arrest, they are running around trying simply to 
deal with the violent crimes that they have to. Very few prosecu- 
tors in major cities have time to go looking for things. They can’t 
find what has already been done. 

That is not the case in Federal court. In Federal court, you con- 
vene the grand jury and you go out looking. You got the defendant, 
potential target, and then you figure out, “Well, what has this 
person”“What can we nail him on?” That is not the way local pros- 
ecutors work. 

Mr. Conyers. Attorney Benjamin, would you weigh in on this 
discussion, please. 
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Mr. Benjamin. I agree absolutely with Dr. Baker, that the most 
striking facet of the current state of the criminal justice system 
and the biggest, most dramatic change when I first began 35 years 
ago to defend criminal cases is the overbalance of power. Federal 
criminal defense now is all about negotiating a resolution. 

Mr. Baker. That is all it is. 

Mr. Benjamin. That is all it is. 

It is no longer about guilt or innocence. Guilt is presumed, at 
least by the prosecution, and they have the tools available to com- 
pel the guilty plea so that that is not even a question. It is all 
about snitching out, cooperating, doing whatever you have to to get 
the leniency — the fair treatment that you seek. 

Mr. Conyers. So what, then, do we bring to our full Judiciary 
Committee in the House of Representatives in terms of these ten 
hearings that we have had this year and last year? I mean, what 
can we take? 

And I want to commend the Chairman and Ranking Member, 
Sensenbrenner and Scott, for having put this together as they 
have. But where do we go from here? 

Mr. Benjamin. I think the immediate thing is reform of the mens 
rea problem. The immediate band-aid that is necessary is a default 
rule of mens rea where none appear in criminal statutes and are 
a rule of construction that applies a mens rea to all — at least to all 
material elements. 

Mr. Conyers. A single mens rea standard or 

Mr. Benjamin. No. No. Uniform mens rea standards 

Mr. Conyers. Okay. 

Mr. Benjamin [continuing]. Clearly defined across the board. 

Mr. Conyers. Uh-huh. 

And what would you add. Dr. Baker? 

Mr. Baker. Well, I would agree with that. I have been involved 
a little bit in trying to draft that statute, and I can tell you it is 
not an easy statute to draft because of the way, first of all, the Fed- 
eral crimes are drafted and how differently they are. 

I would add to those two things, which I endorse, clear defini- 
tions of what is a crime, what is a felony, what is a misdemeanor. 

And a way to deal with the strict liability is simply to say non- 
criminal offense so that — and this is in the model Penal Code, but 
not many States adopted it. I mentioned it in earlier testimony. 

You have a provision for noncriminal offenses and that strict li- 
ability is limited to those. So if you think they need to be pros- 
ecuted, fine, but the stigma of crime is not on there. 

Mr. Sensenbrenner. Time of the gentleman has expired. 

Gentleman from Georgia, Mr. Johnson. 

Mr. Johnson. Yes. As I listened through — to the testimony and 
did a little reading, I was impressed with the fact that. Dr. Baker, 
in your paper, you cite statistics showing that, in 1983, it was esti- 
mated that there were 3,000 or so criminal offenses 

Mr. Baker. Right. 

Mr. Johnson [continuing]. In the code and, in 1998, you cited 
DOJ figures of 3300, as of 1998. 

Mr. Baker. Well, no. Those were two different studies, and it is 
noted in there. One was by DOJ, the first one. The other one in- 
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volved the same person, but there were different methodologies 
used and that is why the different numbers. 

Mr. Johnson. I see. 

But that does not indicate that there was no growth in the num- 
ber of offenses. 

Mr. Baker. Oh, there was growth. But, actually 

Mr. Johnson. May or may not have been 300, but 

Mr. Baker. No. It was more. It was more than that. 

Mr. Johnson. Well, okay. All right. Well — so that is a modest as- 
sessment, 3,300 as of 1998. That was 300 more than in 1983. And 
then between 1998 and 2008, that 10-year period saw a rise to 
4,450, according to your 

Mr. Baker. The 1998 figure, which I explain in there, is not a 
reliable figure because it did not follow the methodology that 

Mr. Johnson. So you think it was higher? 

Mr. Baker. It was much higher. 

Mr. Johnson. Okay. 

Mr. Baker. The DOJ methodology, which I used and which has 
been by email told to me by the person who conducted it that I use 
the same methodology that DOJ did, we explained that method- 
ology to CRS and CRS basically followed that. 

But what happened in the 1998, they did not break particular 
statutes down into the various crimes within one statute. They 
simply counted the statutes. 

Mr. Johnson. I see. Okay. 

So — and between 2008 and 2013, you cite an additional 403. 

Mr. Baker. Well, that is a CRS report, and the skewed year is 
2008 with 195 crimes. 

Mr. Johnson. Well, it puts us, according to the reports, to close 
to 5,000 offenses. And it looks like from 1983 through 2008 was an 
explosion, also, in the number of human beings we have impris- 
oned — 

Mr. Baker. Right. 

Mr. Johnson [continuing]. In this country. 

And then, at the same time, we have had the growth of what I 
will say is the conservative movement in the country, which has 
called for less government, less taxes, which, when you put on top 
of that the fact that you are needing more prisons — more jail space 
and more prisons, you have seen a growth in the private prison 

Mr. Baker. Right. 

Mr. Johnson [continuing]. Industry. 

— and, in fact, 1983, 3,000; 2013, close to 5,000. 

1984, it should be noted, is when the Corrections Corporation of 
America, which is the largest private prison for-profit corporation — 
that is the year that that was founded, 1984. 

And since that time, they have experienced exponential growth 
and — to the point where they, along with — there is another big one. 
I forget the name — Georgia — not Georgia — GPC or something like 
that. But those corporations are publicly held corporations selling 
stock on Wall Street. 

What connection do you see between the growth of the private 
prison industry and the number of — and the amount of contribu- 
tions that those companies make to legislators, including on the 
Federal level, and the growth in the prison industry — the growth 
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in the prisons industry, the growth in lobbying, and the growth in 
statutes putting people in prison? What connection do you see? 

Mr. Baker. Well, I can draw a connection between the growth 
and certain things. I can’t between all of them. I actually rep- 
resented at one point a sheriff in Louisiana who built the largest 
public prison system, and the whole thing was funded by Federal 
dollars. He went in the business of taking in Federal prisoners be- 
cause the Federal rate was much higher than the State rate. There 
is a definite connection in terms of the growth of prisons. 

But on the conservative side, especially in Texas and in Lou- 
isiana, they are understanding that this is bankrupting the States. 
And so now you have some conservatives flipping and calling for 
a reduction even in State criminal penalties and State prison sen- 
tences because they realize that the growth of it, the expense is 
unsustainable. 

Mr. Johnson. Well, I tell you 

Mr. Sensenbrenner. Time of the gentleman 

Mr. Johnson. Mr. Chairman 

Mr. Sensenbrenner [continuing]. Has expired. 

Mr. Johnson. Mr. Chairman, could I make just one last state- 
ment? 

I would imagine that we will now see a rise in lobbying costs 
that are incurred by the private prison industry. 

Thank you, Mr. Chairman. 

Mr. Sensenbrenner. Okay. The gentleman from New York, Mr. 
Jeffries. 

Mr. Jeffries. Thank you, Mr. Chairman. 

And let me thank the witnesses for your presence here today and 
your continued contributions to the efforts of this panel. 

Attorney Benjamin, you mentioned something that was very 
troubling — and. Dr. Baker, you agreed with it — the notion that 
Federal criminal defense has simply become negotiation efforts to- 
ward resolution. 

Mr. Baker. Right. 

Mr. Jeffries. And that just seems fundamentally inconsistent 
with the notions that have always served to undergird our criminal 
justice system, the presumption of innocence. 

If there is going to be a presumption of innocence, it seems to 
me it cannot be the case that, once someone is being investigated 
and/or is indicted by our government, that the only real option 
available to someone who, in theory, should be presumed innocent 
is to negotiate the most favorable resolution, which ultimately will 
likely result in some form of sanction and/or jail time. 

Mr. Baker. Right. 

Mr. Jeffries. So the question becomes: How do we unpack this 
dynamic in a way that allows this Task Force, the House, this Con- 
gress, to make a meaningful impact? 

And I would suggest — and I would like to get the observations 
of both of you — that it seems to me that there has got to be some 
way to reign in the inappropriate exercise of prosecutorial decision- 
making. 

You referenced the term “arrogance” that exists perhaps amongst 
some prosecutors, and I believe the majority are operating in good 
faith, though I may not agree with the decisions that they make. 
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But who, as it currently exists right now, has the capacity to 
oversee prosecutorial behavior and/or decision-making? And what 
consequences are there when inappropriate public policy decisions 
are being made? 

Start with Attorney Benjamin, and we will go to Dr. Baker. 

Mr. Benjamin. Well, the power of oversight and the power to 
reign in Federal prosecutors resides in either DOJ and the Attor- 
ney General or the U.S. attorney for a given district. The reality, 
however, is that rarely will these individuals want to interfere with 
the career prosecutors who have been doing this all their lives and 
are on the line. 

And so the answer is to take a look at the tools that are being 
used to produce this result. And I think that the biggest problem 
is the existence and the expansion of the use of mandatory min- 
imum sentences. That is what gives the unfathomable power to 
Federal prosecutors, because they can, in their charging decisions, 
threaten 10, 20, 30 lifetime mandatory sentences. 

That takes the judge completely out of it. If somebody is con- 
victed, what we will say to our clients is, Wes. Sure. I understand 
you are innocent. And maybe you have a triable case. But if you 
lose, you will get a life sentence.” 

Mr. Jeffries. Right. I appreciate that observation. 

Dr. Baker, I want you to respond. But, also, I want to add this 
observation: Currently, Federal prosecutors have absolute immu- 
nity, as I understand it. 

Mr. Baker. As long as they are — well 

Mr. Jeffries. In the context of their 

Mr. Baker. Prosecution — as long as they are not getting out of 
prosecution. Sometimes they get involved in investigation. 

Mr. Jeffries. Okay. In the context of the prosecution, they have 
got absolute immunity. Law enforcement has got qualified immu- 
nity, as I understand it. 

Is that something that we should explore? 

Mr. Baker. I guess, as a former prosecutor, I liked absolute im- 
munity when I had it. 

I haven’t given it enough thought. I think that there is a reason 
for immunity, whether it should be qualified and more like law en- 
forcement. The assumption is that a prosecutor is under the con- 
trol, to some extent, of a judge in a way that law enforcement is 
not. 

Mr. Jeffries. Right. That is the assumption. 

But I think the testimony that we have received is that that is 
no longer the case, that even Article III Federal judges to some de- 
gree have lost control. 

So I am trying to figure out 

Mr. Baker. But the real responsibility is with the President and 
then the Attorney General. 

Mr. Jeffries. Right. 

Mr. Baker. The political reality is that — I don’t care what party 
you are talking about — that it depends on the particular U.S. attor- 
ney and how he or she got appointed and whether they have got 
a Senator protecting them. That is really what it comes down to. 

Mr. Jeffries. One last observation. The problem that we con- 
front is both to rectify the damage that has been done, but also fig- 
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ure out how, moving forward, we can prevent a return to just the 
cycle of endless criminal statutes being added to the books. And it 
is often the case that elected officials react to the passions of the 
public. In fact, that is the kind of constitutional charge of the 
House of Representatives. 

Mr. Baker. Right. 

Mr. Jeffries. But in the criminal context, when you respond to 
the passions of the public, particularly as it relates to a particu- 
larly heinous crime, that results in perhaps doing things that, in 
retrospect, aren’t in our best interest. 

And I would just encourage all of us, certainly those who are con- 
tributing to this effort, to think about that dynamic as we move for- 
ward. 

Mr. Sensenbrenner. Thank you very much. The time of the gen- 
tleman has expired. 

Let me recognize myself for 5 minutes to wrap up, and this will 
be more of comments looking at the last year and what we have 
been able to discover. 

First of all, I want to thank the witnesses for appearing. 

The two authorizations of this Task Force I think have only 
scratched the surface of what needs to be done because, literally, 
the Congress and a lot of the agencies have been putting more and 
more layers on the onion and we are beginning to start to peel off 
the ones on the outside, and that just asks more questions. 

You know, looking at how we got to this and, I think, in order 
to stop this from getting worse, we do have to very vigorously pur- 
sue a change in House Rules. And some of the lapses that have al- 
lowed other Committees that really don’t know very much about 
the criminal law — to make criminal law is the fact that the Judici- 
ary Committee has not been very vigorous in asserting its jurisdic- 
tion, and that has got to stop. 

The parliamentarians have always said that, once we lose juris- 
diction, because we didn’t claim it, then it is much harder to get 
it back and they will just forget about us when they refer bills. So 
exchanges of letters for further legislation, I think, is necessary. 

We are going to need help in developing a default mens rea stat- 
ute. “Default” means, when there is not a specific criminal intent 
in a statute, there will be one. If there is a specific criminal intent, 
the default statute would not apply. And at least you have to have 
a criminal intent as one of the elements in terms of obtaining an 
indictment or a conviction. 

Now, in order to get at the proliferation of criminal penalties — 
some of them are statutory; some of them are done administra- 
tively — I would like to see the Judiciary Committee draft and get 
passed and enacted into law a sunset provision of all administra- 
tive criminal penalties. It should be a fairly long sunset. 

And the Committee, I think, can then ask each agency to come 
in and justify which of those criminal penalties they wish to have 
continued on the statute books and why. And if they can’t justify 
that in order to get a reenactment through the Congress, then 
those administrative penalties would simply vanish and we 
wouldn’t have to worry about them anymore. 

Now, I think a way to start on the anti-duplication provisions of 
the code is to start scrubbing the bill that I have introduced in this 
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Congress and the two preceding Congresses, which was designed to 
reorganize the code and to at least put some sense in it so that peo- 
ple could look and see what activities were criminal in nature with- 
out having to go to a lawyer who can never give them a definitive 
answer because, no matter how hard the lawyer tries, he will never 
be able to find what statutes are involved in that. 

And I know that, in the few days that we have left in this Con- 
gress, none of this is going to be accomplished; however, I would 
hope that, as we prepare to start the next Congress, we will be able 
to in a bipartisan manner, which has certainly permeated this par- 
ticular Task Force, pick up each of these areas to figure out what 
to do and to figure out what we can get enacted into law. 

And I think the American public — while they will not see an im- 
mediate change in how we approach criminal issues, that there will 
be something that will be long term that will deal with many of 
the results of our over-criminalization. 

So, again, I want to thank the witnesses. 

I want to thank the Members of this Task Force for putting in 
a lot of time and doing a lot of good work. Remember, we have got 
probably the first two layers off the onion, but there are many 
more layers that we have got to go. 

So, without objection, this Subcommittee hearing is adjourned. 

[Whereupon, at 11:20 a.m., the Subcommittee was adjourned.] 
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